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First  report  and  order.  In  the  matter 
of  establishment  of  policies  and  pro¬ 
cedures  for  consideration  of  applica¬ 
tions  to  provide  specialized  common  car¬ 
rier  services  in  the  domestic  public  point- 
to-point  microwave  radio  service  and 
proposed  amendments  to  Parts  21,  43, 
and  61  of  the  Commission’s  rules. 

I.  Background 

1.  The  Notice  of  Inquiry  to  Formulate 
Policy,  Notice  of  Proposed  Rule  Making, 
and  Order  in  this  proceeding  (24  FCC 
2d  318,  released  July  17,  1970)  was  oc¬ 
casioned  by  a  large  number  of  applica¬ 
tions  by  Data  Transmission  Corp. 
(Datran),  companies  associated  with 
Microwave  Communications  of  America, 
Inc.  ( MCI  carriers  or  MCI),  and  others 
for  authorizations  to  construct  micro- 
wave  facilities  to  provide  specialized 
common  carrier  services  in  various  parts 
of  the  country.1  Datran  has  proposed  a 
switched,  all  digital  network  dedicated 
exclusively  to  data  transmission.  The 
MCI  carriers  and  others  all  propose 
point-to-point  facilities  for  private  line 
services  including,  but  not  limited,  to 
data  transmission.  The  applications  are 
opposed  by  established  carriers  and 
other  related  interests,  principally  by 
American  Telephone  and  Telegraph  Co. 

( A.T.  &  T.)  and  The  Western  Union  Tele¬ 
graph  Co.  (Western  Union)  ,2 

A.  PURPOSE  OF  THIS  PROCEEDING 

2.  The  Notice  undertook  to  resolve  in 
an  overall  policy  and  rule  making  pro¬ 
ceeding  certain  basic  policy  and  pro¬ 
cedural  questions  (see  paragraph  17  be¬ 
low*  which  appeared  common  to  all  of 
the  applications  and  oppositions,  prior  to 
consideration  of  each  proposal  on  its  in¬ 
dividual  merits  (Notice,  paragraphs  3, 
23-24) .  The  Commission  stated  that 
such  action  would  be  conducive  to 
prompt,  orderly,  and  efficient  disposition 
of  these  matters  and.  in  our  opinion, 


'  At  the  time  of  the  Notice,  there  were 
1.713  pending  applications  for  microwave 
stations.  As  of  Mar.  15,  1971,  there  are  now 
33  applicants  (of  whom  17  are  MCI  affili¬ 
ated)  ,  making  46  separate  proposals  and 
seeking  a  total  of  1,877  microwave  stations 
(see  Appendix  A  hereto) . 

2  The  Notice  provided  for  a  moratorium  of 
the  filing  of  petitions  to  deny  and  other 
pleadings  involving  specialized  carrier  appli¬ 
cations  pending  a  further  Commission  order 
following  consideration  of  the  issues  in  this 
proceeding  (Notice,  paragraphs  72,  75). 


would  be  far  preferable  to  decisions  on 
them  arrived  at  in  the  context  of  in¬ 
dividual  proceedings,  and/or  eviden¬ 
tiary  hearings  on  each  set  of  applica¬ 
tions,  or  even  a  single,  consolidated  evi¬ 
dentiary  hearing  (Notice,  paragraph  3). 

We  noted  that  the  situation  calls  for 
expedition  in  the  public  interest,  since 
it  is  claimed  that  the  proposed  services 
are  urgently  needed  by  the  public  now 
(Notice,  paragraph  23).  Moreover,  these 
applications  are  tying  up  frequencies 
.and  may  block  or  affect  action  on  ap¬ 
plications  of  others.  We  further  empha¬ 
sized  that  after  the  broad  policy  and 
procedural  questions  in  this  proceeding 
have  been  decided,  there  may  remain 
other  specific,  factual  questions  to  be  re¬ 
solved  by  appropriate  procedures  when 
the  applications  are  processed  (Notice, 
paragraphs  3,  24) .  We  stated  (paragraph 
24) : 

Once  these  issues  have  been  determined, 
we  will  consider  each  proposal  on  its  in¬ 
dividual  merits  and  follow  such  procedures 
as  may  be  necessary  to  resolve  any  remain¬ 
ing  questions  pertinent  to  the  particular  set 
of  applications.  Each  applicant  will,  of 
course,  be  required  to  make  a  satisfactory 
showing  that  it  is  qualified  and  that  the 
service  it  seeks  to  offer  is  technically  and 
economically  sound  and  would  otherwise 
serve  the  public  interest. 

B.  DESCRIPTION  OF  REPRESENTATIVE  AP¬ 
PLICATIONS  AND  OPPOSITION  PLEADINGS 

1.  Datran 

3.  As  set  forth  in  the  Notice  'para¬ 
graphs  6-9),  Datran  has  proposed  a 
switched,  occasional  use,  all  digital  com¬ 
munications  network  specifically  engi¬ 
neered  for  data  transmission.  The  initial 
system  would  have  244  microwave  sta¬ 
tions  to  serve  35  cities  on  a  backbone 
route  between  San  Francisco,  Los 
Angeles,  Dallas,  Minneapolis-St.  Paul, 
Atlanta,  and  Boston.  Spur  routes  from 
the  backbone  trunk  would  provide  serv¬ 
ice  to  additional  cities  to  accommodate 
growth  in  demand  for  service.  The  sys¬ 
tem  would  utilize  time  division  multi¬ 
plexing  (TDM) ,  and  be  modular  in  design 
to  facilitate  easy  and  economical  ex¬ 
tension  of  terminal  capacity.  Datran  is 
proposing  to  provide  the  local  distribu¬ 
tion  facilities,  using  a  combination  of  11 
GHz  frequencies  and  multipair  cable. 
Space  diversity  and  hot  standby  trans¬ 
mitters  are  proposed  for  increased  sys¬ 
tem  reliability. 

4.  According  to  Datran.  its-  market 
studies  show  that  major  economic 
sectors,  individual  consumers,  and  pro¬ 
viders  of  information  systems  and  serv¬ 
ices  in  the  aggregate  have  a  rapidly  ex¬ 
panding  need  for  rapid,  accurate,  low- 
cost  data  transmission  services  which  is 
largely  unmet  by  present  common  car¬ 
rier  offerings.  Specifically,  Datran 
claims  that  the  costs  of  existing  com¬ 
munications  services  have  not  declined 
in  proportion  to  data  processing  costs; 
that  existing  analog  transmission  sys¬ 
tems  require  costly  modulator-demodu¬ 
lator  equipment  to  convert  digital  signals 
to  analog  and  back  again;  that  current 
switched  services  often  take  significant 


time  to  establish  connections,  which 
detracts  from  the  productivity  of  the 
data  terminal  and  operator;  that  trans¬ 
mission  systems  originally  engineered  for 
voice  and  record  transmission  do  not 
meet  the  more  demanding  reliability 
standards  of  digital  data  transmission; 
that  existing  switched  services  generally 
cannot  handle  full-duplex  transmission, 
which  leads  to  reduced  throughput  and 
wasteful  line  reversal  time;  that  the  basic 
switched  services,  originally  intended 
only  for  voice  and  record,  provide  only 
two  major  speed  selections  whereas 
many  new  data  applications  require 
faster  and  more  varied  choices;  that  at¬ 
tempts  to  establish  a  switched  connec¬ 
tion  for  data  transmission  can  be  im¬ 
peded  by  the  high  incidence  of  busy 
signals  currently  being  experienced  in 
points  and  times  of  heavy  user  concentra¬ 
tion;  that  communication  between  termi¬ 
nal  devices  utilizing  different  line  speeds 
is  not  possible  in  most  existing  major 
networks;  that  many  data  transmissions 
can  be  completed  in  far  less  than  the 
minimum  charge  periods  now  in  force; 
and  that  while  common  carriers  have  re¬ 
cently  begun  to  drop  barriers  against 
sharing  and  interconnection,  much 
confusion  and  difficulty  continues  to  exist 
in  user  attempts  to  apply  this  flexibility. 

5.  Datran  attributes  many  of  the  as¬ 
serted  unmet  needs  of  data  transmis¬ 
sion  users  to  the  circumstance  that  the 
existing  switched  facilities  of  common 
carriers  were  originally  engineered  only 
for  voice  and  record  analog  transmission 
services,  a  constraint  which  does  not 
exist  in  its  proposed  digital  system.  The 
three  basic  integrated  components  of 
Datran’s  proposed  end-to-end  system 
(trunking  system,  switching  system,  and 
local  distribution  system)  are  engineered 
specifically  for,  and  dedicated  to,  digital 
data  transmission.  Thus,  a  subscriber 
need  not  convert  his  digital  signals  to  a 
different  (analog)  transmission  mode, 
since  the  system  transmits  the  sub¬ 
scriber’s  signal  in  its  original  form. 
Moreover,  as  the  signal  is  transmitted 
through  the  system,  it  is  continuously 
regenerated  into  a  new,  clean,  and  condi¬ 
tioned  signal  without  the  amplified  sys¬ 
tem  noise  present  in  analog  systems. 
Datran  states  that  the  following  features 
of  its  proposed  systems  will  meet  current 
and  projected  data  transmission  needs 
which  are  largely  unmet  by  the  existing 
carrier  offerings; 

Low  cost — as  indicated  by  samples  of  pro¬ 
posed  charges  in  Exhibit  No.  8  to  Datran’s 
application. 

End-to-end  compatibility — no  analog /digital 
conversion  required. 

Rapid  connection — connection  to  be  made 
within  3  seconds  after  receipt  of  last 
destination  address  indicator. 

High  reliability — no  more  than  one  bit  error 
in  10  million  transmitted  bits. 
Simultaneous  two-way  transmission  (full 
duplex) — the  proposed  system  would 
operate  entirely  in  full  duplex  mode. 

Wide  selection  of  switched  speed  offerings — 
the  initial  system  would  provide  150,  4,800, 
9,600  and  14,400  bits  per  second  switched 
service. 
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Low  incidence  of  network  busy  conditions — 
a  service  goal  of  P.01  providing  on  an 
average  no  more  than  one  busy  signal  in 
100  attempts. 

Flexibility  to  Interconnect  with  and  share 
facilities — Datran  proposes  to  permit 
ample  flexibility  for  potential  users  to  in¬ 
terconnect  user-provided  facilities  and  to 
share  the  proposed  system  among  more 
than  one  user. 

Asymmetry — the  system  will  provide  capabil¬ 
ity  for  communication  between  all  termi¬ 
nals  on  the  network,  regardless  of  their 
varying  transmission  needs. 

6.  Datran  further  asserts  that  there 
is  “a  need  for  competition  in  communi¬ 
cations  to  motivate  technological  inno¬ 
vations,  cost  reductions  and  efficient 
allocation  of  facilities  as  well  as  to 
encourage  efforts  by  common  carriers 
beyond  the  simple  expansion  of  current 
networks  to  meet  growing  demand.”  It 
supports  its  position  with  the  following 
contentions:  Full  realization  of  the  pub¬ 
lic  interest  in  computer  technology 
requires  achievement  of  appropriate 
specialized  communications  services.  The 
users  of  computer  technology  are  not  ob¬ 
taining  adequate  service  from  communi¬ 
cations  facilities  constructed  for,  and 
dedicated  to,  meeting  voice  and  record 
transmission  needs.  Effective  utilization 
of  existing  data  processing  technology 
is  constrained  by  present  common  car¬ 
rier  communications  services  and  facili¬ 
ties,  and  the  design  and  development  of 
new  computer  applications  requiring 
data  transmission  is  constrained  by  high 
cost  as  well  as  unreliable  and  inflexible 
service.  The  public  will  not  realize  the 
full  benefits  of  existing  and  potential 
data  processing  technology  until  this 
situation  is  remedied.  The  best  remedy 
would  be  to  authorize  a  versatile,  low- 
cost  communications  network  uniquely 
structured  for  digital  data  communica¬ 
tions.  Moreover,  authorization  of  its  pro¬ 
posed  system  is  likely  to  stimulate  in¬ 
novations  and  to  encourage  economies  by 
all  carriers.  A  major  price  paid  for  mo¬ 
nopoly  is  reduced  incentive  for  innova¬ 
tion.  The  introduction  of  competition 
into  the  provision  of  data  transmission 
services  to  all  users  will  spark  further 
technical  developments  and  spur  all 
common  carriers  to  measure  and  control 
costs  more  effectively  in  the  public  inter¬ 
est.  If  innovation  can  lower  the  cost  of 
a  service,  or  provide  a  better  service  at 
the  same  cost,  that  service  will  attract  a 
larger  market  or  create  new  markets.  In 
addition,  the  benefits  of  the  regulatory 
process  are  most  readily  obtained  when 
the  regulated  system’s  structure,  cus¬ 
tomers,  services,  and  costs  are  easily 
identified  and  quantified.  Authorization 
of  its  proposed  system  would  allegedly 
encourage  economies  by  all  carriers 
through  simplified  application  of  new 
standards  and  measures  for  costs  of 
services. 

2.  MCI  Carriers 

7.  There  are  also  pending  applications 
by  17  MCI  associated  companies  for  por¬ 
tions  of  a  proposed  nationwide  network 
to  provide  specialized  private  line  com¬ 
munications  services.  The  various  MCI 


carriers  propose  to  provide  “customized” 
communications  channels,  tailored  to  the 
exact  requirements  of  subscribers  need¬ 
ing  interoffice  and  intracompany  com¬ 
munications,  to  meet  newly  developing 
data  and  specialized  communications 
needs  of  the  public  at  significantly  low 
cost.  The  channels  would  accomodate 
transmission  of  data,  facsimile,  control, 
remote  metering,  voice,  and  other  forms 
of  communication.  The  MCI  carrier  ap¬ 
plicants  have  each  submitted  market 
studies  for  the  particular  route.  Origi¬ 
nally  MCI  did  not  propose  to  provide 
end-to-end  service.  It  was  contemplated 
that  local  loop  interconnection  would  be 
accomplished  by  the  subscriber’s  private 
facilities  or,  for  subscribers  requiring 
only  voice  grade  channels,  by  use  of  local 
landlines  of  existing  telephone  compa¬ 
nies.  MCI  has  since  filed  a  petition  for 
rulemaking  (RM  1700)  to  allocate  the 
frequencies  38.6-40  GHz  for  a  local  Car¬ 
rier  Distribution  Service. 

8.  MCI-New  York  West’s  applications 
will  serve  as  a  typical  example,  since  it 
is  stated  that  this  “is  one  of  a  series  of 
independent  MCI-type  carriers  made  up 
of  local  ownership  interests  which  will 
interconnect  and  cooperate  with  one 
another  in  order  to  provide  a  unified, 
nationwide,  customized  communications 
network  through  arrangements  with  Mi¬ 
crowave  Communications  of  America, 
Inc.”  MCI-New  York  West  claims  that 
its  proposal  offers  the  following  features 
which  are  not  now  available  to  com¬ 
munications  users  on  existing  common 
carrier  facilities: 

Communications  channels  designed  espe¬ 
cially  for  data  transmission; 

Specified  data  error  rate  (1  error  in  10T) ; 

Analog  or  digital  input; 

Data  channels  starting  as  low  as  0.05  cents 
per  mile  per  month; 

Data  channels  priced  on  data  speed  rather 
than  bandwidth; 

One-way  transmission; 

Two-way  transmission  of  different  band- 
widths; 

138  communications  channels  ranging  in 
bandwidth  from  200  hertz  to  960,000  hertz; 
Termination  of  channels  in  93  different  types, 
with  bandwidth  ranging  from  200  hertz  to 
960,000  hertz: 

Channels  can  be  terminated  into  the  full 
single  bandwidth  of  the  channel  or  into  a 
number  of  subchannels; 

Thousands  of  channel  and  termination  com¬ 
binations  are  possible  and  feasible; 
Communication  channels  start  as  low  as  0.05 
cents  per  mile  per  month; 

Half-time  use; 

Sharing  of  channels: 

Use  of  carrier’s  facilities  for  installation  of 
subscriber’s  private  equipment. 

9.  According  to  MCI,  the  “real  distinc¬ 
tion  which  delineates  MCI  service  from 
anything  provided  today  by  existing  com¬ 
mon  carriers  is  not  the  facility  itself  but 
the  manner  in  which  a  customer  may 
utilize  it  in  order  to  provide  a  custom¬ 
ized  intracompany  point-to-point  com¬ 
munications  system  of  his  own  design 
and  capability.”  For  example,  the  cus¬ 
tomer  may  purchase  the  exact  bandwidth 
required  on  a  point-to-point  basis  (in¬ 
cluding  one-way  channels) ,  utilize  it  in 
whatever  transmission  mode  he  chooses 


(voice  or  data,  alternately  or  singly) ,  mix 
different  bandwidths  on  the  same  chan¬ 
nel,  use  his  own  terminal  equipment  and 
install  his  own  equipment  on  MCI  towers 
and  shelters,  provide  either  analog  or 
digital  input  signals,  and  avail  himself  of 
MCI’s  offering  of  channels  designed 
especially  for  data  use  with  rates  based 
on  transmission  speed  rather  than 
bandwidth. 

10.  MCI  asserts  that  a  grant  of  its 
applications  would  serve  the  public  inter¬ 
est  primarily  by  affording  a  flexibility  in 
service  needed  by,  but  not  now  available 
to,  an  important  communications  sub- 
market,  and  also  by  causing  existing 
carriers  to  revise  their  service  offerings 
and  tariff  provisions  to  the  benefit  of 
other  communications  users.  Specifically, 
it  claims  that  a  strong  need  exists  now 
for  the  type  of  services  proposed  by  MCI- 
New  York  West.  It  reasons  along  the 
following  lines:  The  computer  industry 
“desperately”  needs  a  communications 
network  designed  especially  for  data 
transmission.  MCI  would  provide  this 
network  (accepting  both  analog  and 
digital  data  signals)  and  meet  many  of 
the  communications  needs  of  the  com¬ 
puter  industry  forecast  over  the  next  5 
years  in  a  study  by  Arther  D.  Little,  Inc. 
Moreover,  the  economic  feasibility  of, 
and  market  for,  the  proposed  operation 
are  demonstrated  in  a  study  conducted 
by  Spindletop  Research.  Industry,  busi¬ 
ness,  government  and  educational  enti¬ 
ties  also  require  additional  communica¬ 
tions  channels  other  than  those  adapted 
to  a  communication  network  designed 
primarily  for  voice  telephone  service.  It 
is  essential  that  these  entities  have  avail¬ 
able  flexible,  low  cost  communications 
channels  which  they  can  customize  to 
their  own  particular  needs  and  require¬ 
ments.  The  existing  carriers  serving  the 
proposed  routes  allegedly  do  not  and  can¬ 
not  readily  provide  the  same  type  of 
offering.  MCI  claims  its  proposal  would 
provide  the  benefits  of  competition  in  the 
specialized  communications  field,  stimu¬ 
late  the  development  of  new  lines  of 
equipment,  introduce  new  ownership  in¬ 
terests  in  the  communications  industry, 
and  pioneer  new  types  of  communica¬ 
tions.  It  would  do  so  without  having  an 
adverse  economic  impact  on  the  existing 
carriers  or  affecting  their  telephone  or 
private  line  rate-making  principles. 
There  is,  MCI  says,  “a  distinct  difference 
between  a  public  telephone  service  which 
is  a  natural  monopoly  and  a  customized 
communications  service  offered  on  a  pri¬ 
vate  point-to-point  basis.” 

3.  Other  Applications 
11.  There  are  also  a  number  of  appli¬ 
cants  proposing  to  provide  specialized 
common  carrier  services  along  or  near 
some  of  the  same  routes  proposed  by 
Datran  and/or  MCI  carriers,  and  along 
other  routes  or  with  different  interme¬ 
diate  points  (see  Appendix  A). 20  While 


*•  Appendices  A,  B,  C,  and  D  filed  as  part  of 
the  original  document. 
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varying  in  detail,  in  general  all  of  these 
applicants — like  the  MCI  carriers — pro¬ 
pose  to  provide  specialized  private  line 
services  tailored  to  the  requirements  of 
the  subscriber.*  Some  are  already  en¬ 
gaged  in  common  carrier  or  private 
microwave  operations,  and  propose  to 
make  use  of  such  facilities,  personnel  and 
experience  to  the  extent  practicable. 
Some  propose  to  provide  “end-to-end” 
service,  either  by  constructing  their  own 
local  loop  facilities  or  by  negotiating  on 
behalf  of  subscribers  for  interconnection 
with  existing  local  carriers  or  by  some 
combination  of  both.  Interconnection 
with  facilities  of  the  subscribers  and 
other  microwave  systems  would  be  per¬ 
mitted.  All  claim,  either  on  the  basis  of 
market  studies  or  their  own  inquiries, 
that  there  is  a  substantial  public  need 
and  demand  for  the  proposed  services, 
which  are  not  now  provided  in  the  same 
manner  by  existing  carriers. 

4.  Opposition  Pleadings 

12.  A.T.  &  T.  states  that  applications 
of  the  type  filed  by  the  MCI  carriers  and 
others  cannot  be  regarded  as  an  isolated 
experiment,  but  rather  necessitate  a 
Commission  determination  of  “basic  and 
important  policy  questions  regarding 
future  development  of  common  carrier 
communications  services  throughout  the 
United  States.”  In  connection  with  MCI- 
New  York  West’s  applications,  A.T.  &  T. 
summarizes  its  position  as  follows: 

MCI-NY  West's  proposal  and  others  like 
It  confront  the  Commission  with  basic  policy 
questions  regarding  the  future  development 
of  common  carrier  communications  services. 
They  would  offer  to  serve  only  limited  seg¬ 
ments  of  business  users  In  certain  selected 
cities,  without  concern  for  the  deleterious 
impact  this  might  have  on  the  other  business 
and  residential  users  who  are  subscribers  of 
the  existing  common  carriers.  Such  propos¬ 
als,  if  granted,  would  seriously  undermine 
the  policy  of  uniform  interstate  rates  and 
dilute  or  delay  the  benefits  that  economies 
of  scale  would  otherwise  make  available  to 
the  general  telephone-using  public.  More¬ 
over,  the  authorization  of  such  proposals 
would  result  in  harmful  electrical  inter¬ 
ference  to  existing  common  carrier  routes, 
inefficient  and  underutilization  of  scarce 
common  carrier  facilities,  to  the  detriment 
of  the  general  public.  As  shown  above,  there 
is  no  demonstrated  unfilled  public  need  for 
MCI-NY  West’s  incomplete  and  inadequate 
proposal  or  for  the  network  of  which  it  would 
be  a  part.  Existing  common  carrier  facilities 
are  more  than  adequate  to  meet  the  public 
need  and  the  existing  carriers  stand  ready  to 
serve  any  additional  need  which  may  be 
found  to  exist  in  the  future. 

13.  With  respect  to  Datran’s  proposed 
nationwide  switched  digital  network  for 
data  transmission,  A.T.  &  T.  raises  a 
number  of  questions  which  it  asserts  re¬ 
quire  hearing.  These  concern  alleged  un¬ 
economic  duplication  of  common  carrier 
facilities,  impact  on  nationwide  uniform 
rates,  social  costs  (such  as  a  less  efficient 
total  communications  network,  a  require¬ 
ment  for  additional  Bell  System  standby 
capacity,  intensified  congestion  of  the 


*  Three  applicants  have  applied  for  sys¬ 
tems  serving  cities  solely  within  the  State  of 
Texas. 


radio  spectrum),  the  basis  for  regulat¬ 
ing  or  controlling  competition  between 
Datran  and  established  carriers,  the  ex¬ 
tent  of  public  demand  for  services  which 
is  not,  or  will  not  be,  met  by  existing 
carriers,  comparative  costs  and  fre¬ 
quency  usages,  and  the  technical  and 
economic  feasiblity  of  Datran’s  proposal. 
A.T.  &  T.  also  asserts  that  Datran’s  pro¬ 
posal  would  cause  harmful  interference 
to  some  stations  of  the  Bell  System  com¬ 
panies,  as  well  as  additional  cases  of 
potential  interference  to  full  develop¬ 
ment  of  already  established  Bell  System 
routes.  A.T.  &  T.  takes  the  position  that 
construction  of  Datran’s  proposed  system 
would  be  more  costly  than  expansion  of 
existing  Bell  System  routes  by  an  equiva¬ 
lent  number  of  circuits,  that  a  grant 
might  lead  to  the  adoption  of  route  pric¬ 
ing  by  the  established  carriers  and  cause 
an  increase  in  rates  to  the  general  public, 
and  that  the  need  alleged  by  Datran 
would  be  better  met  within  its  time 
frame  by  the  Bell  System’s  “evolutionary 
approach.”  It  is  further  asserted  that 
Datran’s  proposal  will  depend  on  intra¬ 
state.  as  well  as  interstate,  service  and 
require  appropriate  local  or  state  author¬ 
ization.  In  addition,  A.T.  &  T.  claims  that 
a  proliferation  of  11  GHz  local  distribu¬ 
tion  systems  in  and  around  major  cities 
would  cause  serious  frequency  congestion 
problems.  Finally,  it  states  that  Datran’s 
applications  appear,  to  be  mutually  ex¬ 
clusive  with  those  filed  by  other  special¬ 
ized  common  carriers  for  technical  or 
economic  reasons,  or  both. 

14.  Western  Union  urges  that  consid¬ 
eration  of  the  MCI  carrier  applications  is 
premature  before  MCI's  already  author¬ 
ized  Chicago-St.  Louis  system  has  been 
demonstrated.1  It  requests  the  Commis¬ 
sion  to  postpone  any  kind  of  action  on 
the  applications  of  Datran  and  other 
applicants  pending  a  determination  of 
the  underlying  policy  questions,  since 
the  proposals  “threaten  the  common  car¬ 
rier  communications  industry  with  sig¬ 
nificant  change,  if  not  upheaval.”  West¬ 
ern  Union  claims  that  a  grant  of  these 
proposals  will  divert  revenues  from  its 
prime  industrial  areas,  jeopardize  the 
cost  averaging  approach,  and  threaten 
its  efforts  to  gain  a  broader  economic 
base  and  more  financial  stability.  It  also 
claims  that  the  applicants  have  failed  to 
demonstrate  a  public  need  for  their  pro¬ 
posed  services,  or  to  establish  their  tech¬ 
nical  and  financial  qualifications,  and 
that  their  proposed  systems  will  cause 
harmful  interference  to  some  of  its  exist¬ 
ing  stations  and  prejudice  its  ability  to 
expand  to  full  band  usage  on  present 
routes. 

15.  The  applications  are  also  opposed 
by  the  General  System  Telephone  Com- 


4  See  Microwave  Communications,  Inc.,  18 
FCC  2d  953  (1969);  reconsideration  denied, 
21  FCC  2d  190  (1970):  modifications  granted, 
27  FCC  2d  380  (1971);  pending  on  review  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  American  Telephone 
&  Telegraph  Co.  et  at.  v.  Federal  Communi¬ 
cations  Commission  (Cases  Nos.  23959  and 
23962). 


panies  (General),  other  independent 
telephone  companies,  and  various  exist¬ 
ing  miscellaneous  common  carriers.  In 
general,  they  claim  that  grants  would 
result  in  wasteful  duplication  of  facilities 
within  their  operating  territories  and/or 
electrical  interference  to  existing  sys¬ 
tems.  In  addition,  some  of  the  applicants 
seek  denial  of  the  applications  of  others 
on  grounds  of  mutual  exclusivity.  The 
National  Association  of  Regulatory  Util¬ 
ity  Commissioners  (NARUC)  has  peti¬ 
tioned  for  a  public  hearing  on  the  Datran 
applications.  Moreover,  the  Washington 
Utilities  and  Transportation  Commission 
opposes  the  MCI  Pacific  Coast  applica¬ 
tions  on  the  ground  that  any  diversion 
of  interstate  usage  from  established  car¬ 
riers  to  other  communications  media 
would  have  the  effect  of  placing  a  heavier 
relative  burden  on  intrastate  users  of 
jointly  provided  facilities. 

16.  The  foregoing  is  not  a  complete 
listing  of  the  applications  and  opposition 
pleadings  on  file,  or  a  comprehensive 
summary  of  the  individual  contentions. 
However,  it  will  serve  to  indicate  the 
kind  of  proposals  and  objections  that  led 
us  to  institute  this  proceeding. 

'  C.  ISSUES  POSED  BY  THE  NOTICE 

17.  As  already  stated  (paragraph  2 
above),  the  purpose  of  this  proceeding 
is  to  resolve  certain  threshold  policy  and 
procedural  issues  before  we  process  the 
applications  and  opposition  pleadings  on 
their  individual  merits  and  determine 
whether  any  further  proceedings  are 
necessary  on  such  questions  as  may  re¬ 
main.  The  issues  to  be  considered  in  this 
proceeding  were  stated  in  the  Notice  as 
follows  (paragraph  22) : 

A.  Whether  as  a  general  policy  the  public 
interest  would  be  served  by  permitting  the 
entry  of  new  carriers  in  the  specialized 
communications  field;  and  if  so; 

B.  Whether  comparative  hearings  on  the 
various  claims  of  economic  mutual  exclu¬ 
sivity  among  the  applicants  are  necessary  or 
desirable  in  the  circumstances; 

C.  What  standards,  procedures  and/or 
rules  should  be  adopted  with  respect  to  such 
technical  matters  as  the  avoidance  of  inter¬ 
ference  to  domestic  communications  satel¬ 
lites  in  the  6  GHz  band,  the  avoidance  or 
resolution  of  terrestrial  frequency  conflicts 
and  route  blockages  both  vis-a-vis  the  facil¬ 
ities  of  established  carriers  and  among  the 
applicants,  and  the  use  of  frequency 
diversity: 

D.  Whether  some  measure  of  protection  to 
the  applicants’  subscribers  is  called  for  in  the 
area  of  quality  and  reliability  of  service;  and 

E.  What  is  the  appropriate  means  for  local 
distribution  of  the  proposed  services? 

18.  The  discussion  of  Issue  A  in  the 
Notice  was  posed  as  a  “staff  analysis”  on 
which  the  Commission  took  no  position 
pending  consideration  of  comments  by 
interested  persons  (Notice,  paragraphs 
22  and  45  b).  The  staff  analysis  (Notice, 
paragraphs  25-45a)  concluded  that  a 
general  policy  in  favor  of  new  entry 
would  serve  the  public  interest  because 
competition  in  the  specialized  field  ap¬ 
pears  to  be  reasonably  feasible  and  can 
be  expected  to  have  some  beneficial 
effects  without  adverse  impact  on  service 
by  established  carriers.  Issues  B-E  were 
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the  Commission’s  proposals,  contingent 
upon  adoption  of  the  staff  position  on 
Issue  A  and  subject  to  modification  in 
light  of  the  Commission’s  resolution  of 
that  issue  (Notice,  paragraphs  22  and 
45b) .  On  Issue  B  it  was  proposed  not  to 
hold  comparative  hearings  on  issues  of 
economic  exclusivity  among  the  appli¬ 
cants  unless  there  is  a  much  stronger 
showing  of  exclusivity  than  those  now 
before  us,  and  the  Commission  is  per¬ 
suaded  that  the  public  interest  requires 
such  action  in  the  particular  situation 
(Notice,  paragraphs  46-50b) .  On  Issue 
C,  the  Notice  proposed  to  adopt  rules 
governing  frequency  coordination,  the 
use  of  frequency  diversity,  the  orienta¬ 
tion  of  antennas,  and  technical  stand¬ 
ards  for  antennas,  as  well  as  procedures 
for  processing  pending  applications  in¬ 
volving  frequency  conflicts  with  existing 
stations  or  those  proposed  in  previously 
filed  applications  (Notice,  paragraphs 
51-61).  On  Issue  D  we  proposed  to  re¬ 
quire  all  carriers  providing  specialized 
services  to  state  to  their  customers  and 
in  their  tariffs  the  reliability  of  the 
service  offered,  to  make  refunds  where 
the  promised  reliability  is  not  met,  and 
to  file  periodic  reports  with  the  Com¬ 
mission  concerning  the  reliability  ac¬ 
tually  achieved,  service  complaints  and 
refunds  (Notice,  paragraphs  62-65). 
Finally,  on  Issue  E  the  Notice  proposed 
that  new  carriers  and  their  customers 
should  have  the  option  of  achieving  local 
distribution  through  interconnection 
with  local  telephone  carriers  or  through 
construction  of  independent  local  facil¬ 
ities  and,  in  the  latter  connection,  re¬ 
quested  comments  on  the  use  of  wire, 
cable,  and/or  radio — particularly  fre¬ 
quencies  in  the  vicinity  of  11  GHz  or  in 
some  portion  of  the  spectrum  above  11 
GHz,  such  as  18  or  50  GHz  (Notice, 
paragraphs  66-70). 

D.  PROCEEDINGS  BEFORE  THE  COMMISSION 

19.  The  Commission  has  received 
comments  from  almost  200  interested 
persons,  and  reply  comments  from  those 
most  directly  concerned  (see  Appendix 
B  hereto)  2a.  Oral  argument  before  the 
Commission  en  banc  was  heard  on  Jan¬ 
uary  21-22,  1971,c  and  rebuttal  com¬ 
ments  to  oral  argument  have  been  re¬ 
ceived.  A  summary  of  the  comments  and 
reply  comments  on  Issues  A,  B,  and  E 
by  those  participating  in  the  oral  argu¬ 
ment  is  attached  as  Appendix  C.2“  The 
rebuttal  comments  are  summarized  in 
Appendix  D.2a 

20.  The  issue  engendering  the  most 
voluminous  and  widespread  comment  is 
Issue  A.  All  but  a  very  few  of  the  par¬ 
ties  commented  in  support  of  the  staff 
analysis  and  in  favor  of  new  entry  in 
the  specialized  field.  Those  opposed  con¬ 
sist  principally  of  the  established  car¬ 
riers  (A.T.  &  T.,  Western  Union,  GT&E 
Service  Corp.  (GT&E) ,  and  United  Tele¬ 
phone  System  (United),  United  States 
Independent  Telephone  Association 
(USITA),  and  the  National  Association 

5  The  motions  of  various  parties  to  correct 
the  transcript  of  the  oral  argument  are 
hereby  granted. 


of  Regulatory  Utility  Commissioners 
(NARUC) )  .*  The  bulk  of  those  com¬ 
menting  in  favor  of  new  entry,  apart 
from  the  applicants,  are  individual  po¬ 
tential  users  and  equipment  manufac¬ 
turers  and/or  their  associations.  The 
Department  of  Justice  and  the  Small 
Business  Administration  also  filed  sup¬ 
porting  comments.  The  positions  of  those 
parties  who  commented  on  Issues  B-E 
are  indicated  in  the  discussion  below. 

21.  Upon  consideration  of  the  entire 
record,  we  have  decided  to  spin-off 
Issues  A-C  for  determination  herein 
and  to  conduct  further  proceedings  to 
assist  in  a  resolution  of  Issues  D  and 
E.  We  shall  discuss  each  of  the  five 
issues  in  order,  setting  forth:  (1)  The 
proposals  in  the  Notice,  (2)  the  posi¬ 
tions  of  the  major  parties,  and  (3)  the 
basis  for  our  findings  and  conclusions 
on  the  merits  or,  in  the  case  of  Issues 
D  and  E,  our  decision  as  to  the  neces¬ 
sity  for  further  proceedings. 

H.  Discussion  and  Conclusions 

A.  ISSUE  a:  WHETHER  AS  A  GENERAL  POLICY 

THE  PUBLIC  INTEREST  WOULD  BE  SERVED 

BY  PERMITTING  NEW  ENTRY  IN  THE  SPE¬ 
CIALIZED  COMMUNICATIONS  FIELD 

( 1 )  Staff  Analysis  in  the  Notice 

22.  We  set  forth  our  staff’s  analysis 
and  recommended  disposition  of  this 
issue  in  the  Notice  at  some  length  in 
order  to  facilitate  effective  and  informed 
participation  by  the  public  (Notice,  para¬ 
graph  22).  Moreover,  the  comments  of 
the  parties  on  this  issue  are  largely  di¬ 
rected  toward  that  analysis.  Accordingly, 
in  order  to  place  their  comments  and  our 
discussion  in  context,  we  think  it  worth¬ 
while  to  repeat  verbatim  below  the  rea¬ 
sons  given  by  the  staff  for  its  position 
that  new  entry  would  serve  the  public 
interest  (Notice,  paragraphs  25-45a) : 

25.  In  considering  whether  the  public  in¬ 
terest  would  be  served  by  permitting  new 
carriers  to  provide  specialized  communica¬ 
tions  services,  the  basic  touchstone  for  deci¬ 
sion  is,  of  course,  the  Commission’s  man¬ 
date  to  regulate  “interstate  and  foreign  com¬ 
merce  in  communication  by  wire  and  radio 
so  as  to  make  available,  so  far  as  possible, 
to  all  people  of  the  United  States  a  rapid, 
efficient,  nationwide,  and  worldwide  wire  and 
radio  communications  service  with  adequate 
facilities  at  reasonable  charges  *  *  *”  (Sec¬ 
tion  1  of  the  Communications  Act) .  Although 
this  is  the  first  time  that  the  Commission 
has  been  presented  with  a  large  number  of 
applications  for  authority  to  provide  com¬ 
petitive  common  carrier  services  via  micro- 
wave  in  the  field  of  domestic  communica¬ 
tions,  the  issue  of  competition  is  not  new. 
The  Commission  has  had  numerous  occa¬ 
sions  to  consider  and  establish  policy  with 
respect  to  the  provision  of  communications 
services  in  the  common  carrier  field  on  a 
competitive  basis. 

26.  As  long  ago  as  1948  applications  were 
filed  in  Docket  No.  8777  by  Mackay  Radio 
and  Telegraph  Co.,  a  predecessor  company  to 
ITT  World  Communications,  Inc.  (ITT),  for 
authority  to  operate  circuits  to  Finland,  the 


"The  position  of  the  established  carriers 
is  also  supported  by  Eastern  Oregon  Tele¬ 
phone  Co.  and  Consulting  Communications 
Engineers,  Inc. 


Netherlands,  Portugal,  and  Surinam  in  com¬ 
petition  with  preexisting  circuits  to  those 
points  operated  by  RCA  Communications, 
the  predecessor  to  RCA  Global  Communica¬ 
tions,  Inc.  (RCAC) .  Upon  review  of  the  Com¬ 
mission’s  decision 5  to  grant  the  applications 
for  Portugal  and  the  Netherlands  and  deny 
the  Surinam  application  (Finland  was  with¬ 
drawn),  the  Supreme  Court  held:  6 

(a)  The  Commission  may  not  grant  ap¬ 
plications  to  provide  a  competitive  service 
merely  because  it  assumes  “that  competition 
is  bound  to  be  of  advantage  in  an  industry 
so  regulated  and  so  largely  closed  as  this 
one  *  * 

(b)  The  Commission  may  grant  applica¬ 
tions  for  competitive  circuits  after  an  analy¬ 
sis  of  the  trends  and  needs  of  the  industry  7 
and  in  the  exercise  of  “the  discretion  given 
it  by  the  Congress.” 8 

(c)  “In  reaching  a  conclusing  that  dupli¬ 
cating  authorizations  are  in  the  public  in¬ 
terest  wherever  competition  is  reasonably 
feasible  the  Commission  is  not  required  to 
make  specific  findings  of  tangible  benefit."  ® 

(d)  In  order  to  grant  a  competing  appli¬ 
cation,  “the  Commission  must  at  least  war¬ 
rant,  as  it  were,  that  competition  will  serve 
some  beneficial  purpose  such  as  maintaining 
good  service  or  improving  it.”  An  applicant 
is  not  required  to  demonstrate  tangible  bene¬ 
fits.  There  must,  however,  “be  ground  for  rea¬ 
sonable  expectation  that  competition  may 
have  some  beneficial  effect.”  10 

26a.  Since  the  Supreme  Court’s  decision 
in  the  RCA  case,  the  Commission  has  granted 
authority  for  numerous  competing  direct 
radio  telegraph  circuits,"  in  certain  Instances 
without  holding  hearings.  The  Commission 
has  also  followed  a  similar  policy  with  re¬ 
spect  to  the  grant  of  competing  applications 
to  miscellaneous  common  carriers  in  the  do¬ 
mestic  communications  field.  In  each  in¬ 
stance  the  test  was  whether  the  competition 
was  reasonably  feasible  and  could  be  ex¬ 
pected  to  have  some  beneficial  effect.'1’  In 
addition,  the  Commission  has  authorized  the 
use  of  private  microwave  systems,18  by  enti- 


B  FCC  51-197;  see  also  FCC  55  698. 

"FCC  v.  RCA  Communications,  Inc.,  346 
U.S.C.  86  (1953). 

7  Id.  page  97. 

8  Id.  page  95. 

8  Id.  page  96. 

Id.  page  97. 

"  See,  e.g.,  26th  Annual  Report  of  the  FCC, 
page  107.  The  Commission  has  also  authorized 
competing  international  carriers  to  lease,  or 
obtain  indefeasible  rights  of  use  of,  channels 
in  international  cables  of  A.T.  &  T.  See,  e  g., 
28th  Annual  Report  of  the  FCC,  pages  124- 
125. 

12  The  Commission  in  Mackay  Radio  and 
Telegraph,  Inc.,  15  FCC  690  at  page  737,  de¬ 
fined  “reasonably  feasible”  as  encompassing 
the  concept  that  the  applicant  seeking  to 
compete  must  demonstrate:  That  a  grant  of 
its  application  would  enhance  or  induce 
competition;  and  that  a  grant  of  its  appli¬ 
cation  would  not  endanger  the  ability  of 
the  existing  carrier  to  continue  to  provide 
competitive  service  to  the  points  at  issue  or 
to  other  points  of  its  services.  Specifically, 
the  Commission  was  concerned  as  to  whether 
there  was  a  sufficient  volume  of  traffic  avail¬ 
able  to  support  both  services.  The  presence 
of  such  a  volume  of  traffic  was  taken  as  an 
indication  that  competition  was  reasonably 
feasible. 

“In  the  Matter  of  Allocation  of  Frequen¬ 
cies  in  the  Bands  Above  890  Me.,  27  FCC  359 
(1959),  29  FCC  825  (1960). 
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ties  to  satisfy  their  own  needs.  This  also 
Introduces  an  element  of  competition  In 
the  sense  that  a  potential  user  now  has  the 
alternative  of  leasing  facilities  from  a  com¬ 
mon  carrier  or  providing  his  own  facilities. 

27.  We  note  that  there  are  not  numerous 
precedents  in  the  general  domestic  com¬ 
mon  carrier  service  field  for  the  authoriza¬ 
tion  of  competing  circuits.  This  is  due  pri¬ 
marily  to  the  fact  that  until  the  filing  of  the 
applications  considered  in  Microwave  Com¬ 
munications,  Inc.,  18  FCC  2d  953  (1969), 14 
reconsideration  denied  21  FCC  2d  190  (1970), 
the  Commission  had  no  occasion  to  consider 
applications  for  competitive  service  in  this 
area.  In  its  MCI  decision,  the  Commission 
granted  applications  of  MCI  to  provide  spe¬ 
cialized  Interstate  common  carrier  services 
between  Chicago  and  St.  Louis  upon  a  find¬ 
ing  that  competition  was  reasonably  feasible 
and  could  be  expected  to  provide  some  public 
benefits.  While  not  determinative  of  issues 
posed  by  the  instant  applications,  the  MCI 
decision  indicated  a  disposition  to  foster  in 
the  specialized  communications  field  a  com¬ 
petitive  environment  within  which  users  may 
have  a  wider  range  of  choices  as  to  the  means 
of  satisfying  their  epeclkl  communications 
needs. 

28.  The  public  interest  would  be  best 
served  by  allowing  the  entry  of  new  com¬ 
munications  common  carriers  to  serve  the 
markets  for  special  communications  serv¬ 
ices,  to  the  extent  that  such  entry  can  be 
accommodated  within  the  limitations  of  ra¬ 
diofrequency  availability.  For  the  reasons  set 
forth  below,  competition  in  this  area  meets 
the  long-established  test,  i.e.,  that  it  is  rea¬ 
sonably  feasible  and  can  be  expected  to  have 
some  beneficial  effect.  Indeed,  the  advan¬ 
tages  of  such  a  policy  appear  to  be  manifold 
and  to  outweigh  any  risk  that  the  public  in¬ 
terest  would  be  adversely  affected. 

29.  The  demand  for  all  types  of  communi¬ 
cations  service  is  growing  very  rapidly.  The 
use  of  standard  voice  communications  serv¬ 
ices  is  expanding  at  very  high  rates  and  it 
is  expected  that  this  rapid  growth  will  con¬ 
tinue,  if  not  increase.1®  In  addition,  data 
communication,  which  has  been  in  an  embry¬ 
onic  stage  of  development,  will  probably  ex¬ 
hibit  very  substantial  growth  over  the  next 
decade.1*  In  proposing  a  policy  favoring  the 
entry  of  new  specialized  common  carriers,  we 
look  toward  a  degree  of  competition  oriented 
toward  the  development  of  new  communica¬ 
tions  services  and  markets  and  the  applica¬ 
tion  of  improvements  in  technology  to 
changing  and  diverse  demands.  Thus,  we  are 
not  faced  with  the  question  of  whether  we 
should  increase  the  number  of  carriers  which 
are  to  serve  a  fixed  market  with  the  same 
services,  as  is  implied  by  many  of  the  argu¬ 
ments  raised  by  the  established  carriers. 
Rather  we  anticipate  that  the  new  carriers 
would  be  developing  new  services  and -would 
thereby  expand  the  size  of  the  total  com- 


14  See  footnote  4. 

15  About  87  percent  of  the  Bell  System’s 
interstate  revenue  is  from  message  toll  tele¬ 
phone  and  wide  area  telephone  service,  and 
these  services  have  an  annual  growth  rate 
of  15  percent.  It  has  been  estimated  that  the 
existing  plant  of  the  Bell  System  will  quad¬ 
ruple  by  1980.  See  Statement  of  R.  R.  Hough, 
Vice  President,  A.T.  &  T„  before  the  FCC 
during  continuing  surveillance  meetings, 
week  of  Sept.  8,  1969. 

10  In  its  report  to  the  Commission  in  the 
computer  inquiry  (Docket  No.  16979)  Stan¬ 
ford  Research  Institute  estimated  that  by 
1980  10-50  percent  of  the  Bell  System  plant 
may  well  be  serving  data  users  (as  measured 
in  terminal  hours).  However,  A.T.  &  T.  esti¬ 
mated  that  by  1980  data  use  will  amount  to 
only  5-10  percent  of  the  peak  network  load. 
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munlcatlons  market.  There  may  well  be  re¬ 
alignments  of  customers  for  specific  services 
in  accord  with  the  types  and  degrees  of 
specialization  provided  by  different  carriers. 
But  any  loss  to  the  established  carriers  can 
be  expected  to  occur  only  in  terms  of  their 
relative  share  of  the  total  communications 
market  which  would  be  served  and  not  in 
terms  of  the  volume  of  communications  pro¬ 
vided.  Since  the  total  communications  mar¬ 
ket  being  served  is  likely  to  be  increased,  the 
existing  carriers’  volumes  of  traffic  may  in¬ 
crease  at  the  same  time  that  there  is  entry 
by  the  new  carriers.17  Moreover,  the  filings  be¬ 
fore  us  indicate  that  the  special  service  mar¬ 
kets  are  quite  different  from  the  standard 
toll  telephone  service.  The  existing  com¬ 
munications  network  was  established  to  meet 
the  requirements  of  voice  transmission  in  a 
market  where  consumer  demands  were  gen¬ 
erally  similar.  However,  data  users  require 
not  only  a  different  application  of  communi¬ 
cations  technology,  but  also  have  require¬ 
ments  for  services  that  are  heterogeneous 
in  character.  For  example,  Datran  proposes 
to  construct  digital  technology  transmission 
systems  especially  to  meet  data  requirements. 
Other  applicants,  while  proposing  to  use 
analog  transmission  techniques,  propose  to 
offer  services  with  systems  more  closely  de¬ 
signed  to  the  requirements  of  transmitting 
digital  and  other  nonvoice  traffic.  The  appli¬ 
cants  would  be  able  to  use  systems  that 
have  not  been  engineered  around  the  spe¬ 
cialized  requirements  of  voice  traffic  (such  as 
sensitivity  to  steady  line  noise  but  relative 
insensitivity  to  Impulse  noise  and  phase  dis¬ 
tortion)  .  Some  may  even  offer  systems  totally 
optimized  to  the  requirements  of  data  trans¬ 
mission  or  other  specialized  traffic.  In  sum¬ 
mary,  the  diversity  that  characterizes  both 
the  demand  and  the  technology  supports  our 
conclusion  that  new  entry  in  this  field  is 
reasonably  feasible. 

30.  There  appears  to  be  an  increasing  pub¬ 
lic  need  and  demand  for  the  availability  of 
diverse  and  flexible  means  for  meeting 
heterogeneous  communications  require¬ 
ments.  Furthermore,  the  means  for  satisfying 
such  needs  are  becoming  available  through 
rapid  developments  in  communication,  com¬ 
puter  and  related  technologies.  The  informa¬ 
tion  before  us  affords  grounds  for  a  reason¬ 
able  belief  that  there  is  a  substantial  public 
need  for  the  proposed  services  which  is  not 
now  being  adequately  met  by  the  established 
carriers.  The  computer  inquiry  showed  that 
there  was  dissatisfaction  on  the  part  of  the 
computer  industry  and  by  many  data  users 
who  had  been  attempting  to  adapt  their  re¬ 
quirements  to  existing  services.19  Datran  has 
persuasively  stated  the  public  need  for  rapid, 
accurate  and  low-cost  data  transmission,  the 
drawbacks  in  using  existing  facilities  engi- 


17  We  note  that  despite  the  claims  of  po¬ 
tential  adverse  effects  upon  the  established 
carriers  that  were  made  in  the  Carterfone 
case  (13  FCC  2d  420),  A.T.  &  T.  Chairman 
Romnes  stated  in  the  1968  Annual  Report 
(page  4): 

“Since  customers  now  have  more  options  in 
using  the  network,  this  should  further  in¬ 
crease  usage  and  enhance  the  growth  of 
our  business.  Competition  in  providing  com¬ 
munications  equipment  that  may  be  con¬ 
nected  to  the  network  will  no  doubt  ac¬ 
celerate,  but  we  are  confident  of  our  ability 
to  meet  the  tests  of  the  market.  In  the  ex¬ 
panding  structure  of  communications  there 
is  opportunity  for  all.” 

18  For  a  summary  of  the  responses  of  the 
computer  Industry  and  data  users,  see  Re¬ 
port  No.  2  of  the  Stanford  Research  Institute 
study  in  the  computer  inquiry  (Docket  No. 
16979). 


neered  for  voice  and  record  transmission,  and 
the  advantages  of  a  switched,  all-digital  net¬ 
work  with  end-to-end  compatibility  (see 
paragraphs  7-9  *  *  •  [of  the  Notice]).  More¬ 
over,  the  showings  in  the  MCI  applications 
(e.g.,  the  Arthur  D.  Little  and  Spindletop 
studies)  support  the  view  that  there  is  wide¬ 
spread  interest  in  the  types  of  specialized, 
private  line  services  proposed  by  it  and  other 
applicants.  The  circumstance  that  so  many 
applicants  apparently  believe  that  there  are 
markets  to  be  developed  is  also  of  some  sig¬ 
nificance.  By  permitting  the  entry  of  special¬ 
ized  carriers,  we  would  provide  users  with 
flexibility  and  a  wider  range  of  choices  as 
to  how  they  may  best  satisfy  their  expanding 
and  changing  requirements  for  specialized 
communication  service. 

31.  We  note  in  this  connection  that  the 
applicants  are  in  a  disadvantageous  competi¬ 
tive  position  vis-a-vis  A.T.  &  T.  insofar  as 
prompt  inauguration  of  the  proposed  serv¬ 
ices  is  concerned.  Action  on  their  applica¬ 
tions  may  be  delayed  for  some  time  by  the 
necessity  of  resolving  claims  in  petitions  to 
deny,  inter  alia,  that  the  showing  of  need  is 
inadequate.  Since  A.T.  &  T.  has  numerous 
long  line  facilities,  both  cable  and  radio,  and 
many  diverse  routes,  it  generally  has  enough 
flexibility  and  spare  capacity  to  institute  new 
services  (at  least  on  a  limited  scale)  without 
having  the  immediate  necessity  of  obtaining 
authorization  for  new  or  modified  facilities. 
Therefore,  A.T.  &  T.  need  only  file  a  tariff 
in  order  to  commence  providing  service  on 
its  authorized  facilities.  A.T.  &  T.  is  thus  in 
a  position  to  offer  at  any  time  services  with 
many  of  the  features  proposed  by  the  appli¬ 
cants,  while  challenging  the  showings  of  need 
made  by  would-be  new  entrants  and  claiming 
that  hearings  are  required  on  their  proposals. 

32.  There  is  also  a  question  as  to  whether 
the  existing  carriers  can  meet  the  require¬ 
ments  in  the  specialized  markets  promptly, 
efficiently  and  effectively  without  prejudice 
to  full  and  timely  satisfaction  of  the  increas¬ 
ing  requirements  of  the  public  monopoly 
services.  The  responsibility  for  meeting  the 
nation’s  growing  and  changing  commun'ci- 
tions  requirements  is  now  largely  concen¬ 
trated  in  the  Bell  System.  This  responsibility 
is  becoming  more  and  more  difficult  to  dis¬ 
charge  in  a  manner  which  enables  the  Bell 
System  to  satisfy  timely  and  effectively  all 
existing  and  anticipated  communications  re¬ 
quirements.  This  is  partly  because  of  the 
diversity  of  such  requirements,  the  obvious 
problems  of  designing  and  engineering  facili¬ 
ties  capable  of  meeting  all  such  requirements 
with  equal  efficiency,  economy  and  expedi¬ 
tion,  and  the  huge  and  increasing  amounts  of 
new  capital  that  the  Bell  System  must  raise 
for  construction  purposes.  The  entrv  of  nnw 
carriers  would  have  the  effect  of  dispersing 
somewhat  the  burdens,  risks,  and  Initiatives 
Involved  In  supplying  the  rapidly  growing 
markets  for  new  and  specialized  serv*c°s 
among  a  multiplicity  of  entreDreneurs  who 
appear  ready,  willing  and  able  to  assume 
these  undertakings.  It  would  also  expand  the 
capability  of  the  communications  industry 
to  respond  to  the  challenge  of  meeting  the 
rapidly  growing  and  varied  demands  of  com¬ 
munications  users. 

33.  A.T.  &  T.  claims  that  the  entry  of 
specialized  carriers  will  result  in  the  sacrifice 
of  economies  of  scale  and  the  incurrence  of 
social  costs.  However,  the  achievement  of  any 
economies  of  large  scale  supply  In  particular 
facilities  may  be  at  the  expense  of  potential 
economies  in  other  directions.  In  order  to 
realize  large  scale  economies,  a  single  sup¬ 
plier  must  conglomerate  diverse  functions 
and  provide  general  standardized  services, 
thereby  foregoing  potential  economies  of 
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specialization  that  could  be  derived  from 
serving  a  specialized  portion  of  the  market. 
During  an  era  of  relative  stability  in  tech¬ 
nology,  characterized  by  markets  with  homo¬ 
geneous  demands,  the  efficiency  of  large  scale, 
single  supply  is  necessarily  considerably 
greater  than  it  is  during  an  era  of  rapidly 
changing  applications  of  improved  technol¬ 
ogy  and  growing  potential  markets  made  up 
of  diverse  consumer  demands.  Any  attempt 
to  adapt  facilities  designed  primarily  to  meet 
voice  requirements  to  the  quite  different  re¬ 
quirements  of  data  communications  may 
entail  such  compromises  in  service  as  to 
leave  both  types  of  users  dissatisfied, 10  and 
may  vitiate  the  economies  of  scale  the  car¬ 
riers  postulate. 

34.  Further,  while  economies  of  scale  may 
result  when  large  general  purpose  transmis¬ 
sion  facilities  can  be  used  to  meet  relatively 
homogeneous  communications  requirements, 
there  may  be  other  drawbacks.  The  sheer 
size  of  the  A.T.  &  T.  organizational  struc¬ 
ture,  its  enormous  financing  requirements, 
its  vertical  integration,  and  near  monopoly 
position  in  the  provision  of  communications 
services  may  make  it  slower  to  perceive  and 
respond  to  individual,  specialized  require¬ 
ments  and  to  initiate  market  and  technical 
innovations.20  Competition  in  the  specialized 
communications  field  would  enlarge  the 
equipment  market  for  manufacturers  other 
than  Western  Electric,  and  may  stimulate 
technical  innovation  and  the  introduction  of 
new  techniques.  Moreover,  new  carriers  with 
smaller  scale  operations  could  devote  their 
undivided  attention  to  the  particular  needs 
to  be  served  and,  lacking  a  captive  market, 
would  be  under  pressure  to  innovate  to  pro¬ 
duce  those  types  of  services  which  would  at¬ 
tract  and  retain  customers. 


10  A.T.  &  T„  in  effect,  recogizes  some  short¬ 
comings  in  the  use  of  voice  oriented  facilities 
for  data  transmission  in  that  it  is  gradually 
working  toward  digital  transmission  with  the 
‘evolutionary  approach’  necessitated  by  its 
existing  plant.  As  Datran  points  out,  it  ap¬ 
parently  recognized  this  need  some  time  ago. 
An  article  entitled  ‘Transmission  Aspects  of 
Data  Transmission  Service  by  Using  Private 
Line  Voice  Telephone  Channels’  in  the  Bell 
System  Technical  Journal,  Nov.  1957,  states 
that: 

“The  telephone  network  was  developed  for 
speech  transmission,  and  its  characteristics 
were  designed  to  fit  that  objective.  Hence,  it 
is  recognized  that  the  use  of  it  for  a  distinctly 
different  purpose,  such  as  data  transmission, 
may  impose  compromises  both  in  the  medi¬ 
um  and  in  the  special  service  contemplated.” 

See  also,  “Transmission  Across  Town  or 
Across  the  Country,”  Bell  Laboratories  Rec¬ 
ord  (May/June  1969),  pages  162,  167,  to  the 
effect  that  the  use  of  digital  transmission  for 
voice  may  be  more  costly  than  analog 
transmission. 

“In  its  report  and  order  relating  to  the 
establishment  of  domestic  communication- 
satellite  facilities  by  non-governmental  en¬ 
tities,  Docket  No.  16495,  Mar.  24,  1970  (22 
FCC  2d  86) ,  the  Commission  took  note  that 
“A.T.  &  T.  has  stated  that  it  views  satellite 
transmission  as  another  form  of  transmission 
similar  in  function  to  terrestrial  microwave 
systems  and  coaxial  cables,  and  that  there 
are  no  communications  services  which  could 
be  offered  by  satellites  which  cannot  now  be 
offered  by  terrestrial  facilities.”  (paragraph 
26,  footnote  7)  However,  the  Commission 
observed  that: 

“The  most  important  value  of  domestic 
satellites  at  the  present  time  appears  to  lie 
in  their  potential  for  opening  new  communi¬ 
cations  markets,  for  expanding  the  beneficial 
role  of  competition  in  the  existing  markets 
for  specialized  communication  services,  and 
for  developing  new  and  differentiated  serv¬ 
ices  that  reflect  the  special  characteristics 
of  the  satellite  technology.”  (paragraph  25) 


35.  In  an  industry  of  the  size  and  growing 
complexity  of  the  communications  common 
carrier  industry,  the  entry  of  new  carriers 
could  provide  a  useful  regulatory  tool  which 
would  assist  in  achieving  the  statutory  ob¬ 
jective  of  adequate  and  efficient  services  at 
reasonable  charges.  Competition  could  af¬ 
ford  some  standard  for  comparing  the  per¬ 
formance  of  one  carrier  with  another.  More¬ 
over,  competitive  pressure  may  encourage 
beneficial  changes  in  A.T.  &  T.’s  services  and 
charges  in  the  specialized  field,  and  stimu¬ 
late  counter  innovation  or  the  more  rapid 
introduction  of  new  technology.  The  Com¬ 
mission  noted  in  its  MCI  decision  the  appar¬ 
ent  response  of  A.T.  &  T.  to  MCI’s  proposal 
in  modifying  certain  of  its  sharing  provi¬ 
sions  of  its  private  line  tariff  offerings  (18 
FCC  2d  953,961-2). 

36.  We  are  not  persuaded  that  the  allega¬ 
tion  of  “creamskimming”  is  well-founded  or 
would  justify  a  bar  against  new  entry  of  the 
type  proposed  here.  The  concept  of  cream¬ 
skimming  assumes  that  the  total  potential 
market  that  could  be  served  is  actually  being 
served  by  the  established  carriers  and  that 
they  are  responding  to  all  changes  in  de¬ 
mand  and  technology  at  an  optimum  rate. 
It  postulates  that  there  is  no  room  for  a 
potential  entrant  without  giving  him  part 
of  the  existing  market  and  the  only  attrac¬ 
tion  to  the  potential  entrant  is  the  existence 
of  the  cream  on  the  low  cost  routes.  But  it 
appears  that  the  principal  attraction  for  the 
new  applicants  here  is  not  the  cream  of  the 
existing  markets,  but  rather  special  service 
markets  that  have  not  been  developed.  As 
earlier  mentioned,  the  entrants  seek  to  ex¬ 
pand  the  size  of  the  total  communications 
market  in  a  manner  that  may  benefit  all 
communications  users. 

37.  Further,  the  development  of  new  mar¬ 
kets  must  always  take  place  gradually  and 
begin  in  those  particular  submarket  areas 
where  maximum  demand  can  be  stimulated 
at  minimum  cost.  This  is  the  manner  in 
which  all  new  products  and  services  are  in¬ 
troduced,  and  it  is  practiced  by  the  estab¬ 
lished  carriers.  When  A.T.  &  T.  developed  its 
audio  and  video  services  during  the  1948-58 
period,  it  chose  to  serve  only  the  larger  pop¬ 
ulation  centers  and  not  outlying  areas.  As  a 
result  the  Commission  authorized  intercity 
relay  facilities  to  broadcasters  and  to  miscel¬ 
laneous  common  carriers.  More  recently, 
A.T.  &  T.  claims  that  the  costs  of  high  ca¬ 
pacity  microwave  and  cable  facilities  used 
between  major  cities  justify  its  experimental 
Series  11,000  tariff  which  is  applicable  only 
between  large  cities.  Further,  A.T.  &  T. 
originally  proposed  plans  to  introduce  inter¬ 
state  Picturephone  service  initially  only  be¬ 
tween  Pittsburgh’s  Golden  Triangle  area  and 
lower  Manhattan.21 

38.  Though  claiming  that  the  geographi¬ 
cal  scope  of  the  applicants’  proposals  is  too 
small,22  the  established  carriers  have  not 
elected  to  specify  any  additional  locations 
needing  the  proposed  services  at  this  time. 
The  proposals  now  before  us  cover  large  sec¬ 
tors  of  the  country,  much  larger  than  one 
might  expect  in  initial  proposals.  Datran’s 
proposed  initial  network  is  limited  to  35 
markets  where  the  level  of  maturity  of  digital 
technology  has  created  the  greatest  initial 
requirement  for  data  transmission.  However, 
it  states  that  it  plans  ultimately  to  expand 
the  system  to  serve  all  significant  interstate 
as  well  as  intrastate  data  transmission  mark¬ 
ets,  “including  residential  subscribers  as 
digital  technology  is  extended  to  the  home.” 
As  Datran  points  out,  business  and  other 
institutions,  rather  than  individuals,  pres¬ 
ently  constitute  the  overwhelming  majority 
of  potential  data  transmission  users  and  they 


21  A.  T.  &  T.  has  since  requested  dismissal  of 
its  applications  for  authority  to  provide  such 
service.  However,  it  is  offering  Picturephone 
service  in  Pittsburgh. 


are  heavily  concentrated  in  major  metropoli¬ 
tan  areas.  We  would  not  expect  a  system 
such  as  that  proposed  by  Datran  to  be  con¬ 
structed  on  a  total  nationwide  basis  at  one 
time,  though  we  would  anticipate  orderly 
expansion  and  development  of  communi¬ 
cations  plant  to  meet  evolving  market  de¬ 
mands.23  Moreover,  the  combined  routes  of 
the  applicants  proposing  specialized,  private 
line  services  appear  to  cover  the  bulk  of  the 
major  cities  where  customers  for  such  serv¬ 
ices  are  apt  to  be  concentrated,  and  they  are 
proposing  interconnection.  We  can  reasonably 
expect  applicants  to  propose  extensions  of 
their  systems  as  their  markets  develop,  and 
there  is  no  indication  of  a  cessation  in  the 
filing  of  new  applications  for  special  services 
in  additional  areas.  Competition  in  the  re¬ 
sponse  to  these  new  demands  may  result  in 
much  faster  geographical  extension  of  the 
services  than  would  be  the  case  if  all  markets 
were  preserved  for  the  established  carriers. 
Finally,  other  customers  could  be  reached 
by  spur  routes  from  these  networks  as  de¬ 
mand  develops,  pursuant  to  Commission 
action  under  sections  201(a)  and  214(d)  if 
necessary  in  the  public  interest. 

39.  Assuming  that  the  questions  of  inter¬ 
ference  and  frequency  blockage  are  satis¬ 
factorily  resolved  (see  paragraphs  54-58  *  *  * 
[of  the  Notice] ) ,  we  see  no  real  basis  for  the 
asserted  fears  that  the  authorization  of  spe¬ 
cialized  systems  would  affect  rates  for  exist¬ 
ing  common  carrier  services  or  delay  the 
planned  construction  of  high-capacity  sys¬ 
tems  in  this  decade.  Preliminarily,  we  note 
that  there  appears  to  be  a  basic  inconsistency 
between  the  claim  of  adverse  impact  and 
the  contention  that  there  is  no  public  need 
for  the  proposed  services.  Clearly,  if  the  ap¬ 
plicants  are  unable  to  attract  subscribers  be¬ 
cause  their  needs  are  being  fully  and  satis¬ 
factorily  met  by  established  carriers,  there 
can  be  no  adverse  impact.  On  the  more  rea¬ 
sonable  premise  that  unmet  public  need 
exists,  some  diversion  of  existing  and  poten¬ 
tial  traffic  may  occur.  On  the  other  hand,  the 
stimulative  effect  of  the  specialized  services 
may  actually  increase  the  amount  of  traffic 
being  carried  by  the  established  carriers  (see 
paragraph  29).  Moreover,  to  the  extent  that 
they  provide  local  distribution  service  as 
proposed  by  some  of  the  applicants,  estab¬ 
lished  carriers  would  also  realize  an  increase 
in  business.  Established  carriers  would,  of 
course,  be  free  to  compete  on  equal  terms 
with  the  new  entrants  and  might  obtain  a 
very  substantial  portion  of  the  specialized 
communications  market.24  Indeed,  their 
established  position  and  the  fact  that  they 
already  provide  various  communications 
services  to  potential  customers  for  the  spe¬ 
cialized  services  could  very  well  afford  them 
a  competitive  advantage  over  newcomers  to 
the  field  (see  also  paragraph  31  above). 

40.  It  is  important  to  recognize  that  we 
are  concerned  with  only  a  relatively  small 
percentage  of  established  common  carrier 


“We  note  that  the  carriers  cannot  con¬ 
sistently  claim  both  that  there  is  no  need  for 
these  specialized  services  and  that  the  geo¬ 
graphical  scope  of  applicants’  proposals  is 
too  small. 

“Indeed,  the  Bell  System  and  Western 
Union  began  on  a  modest  basis  and  gradually 
evolved  to  their  existing  positions.  Moreover, 
while  the  Bell  System  serves  the  bulk  of  the 
Nation’s  population,  it  does  not  serve  most 
small  towns  and  rural  areas. 

24  A  representative  of  Datran  has  stated 
that  it  expects  to  obtain  only  about  10  per¬ 
cent  of  the  data  market  by  1980  (see  Tele¬ 
communications  Reports,  Vol.  36,  No.  20 
(May  18,  1970),  page  5). 
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service  to  the  public .*  For  example,  A.T.  & 
T.’s  present  interstate  business  constitutes 
only  about  30  percent  of  the  Bell  System’s 
total  business;  about  87  percent  of  the  in¬ 
terstate  revenue  is  from  message  toll  tele¬ 
phone  and  wide  area  telephone  service 
(WATS),  and  these  latter  services  have  an 
annual  growth  rate  of  about  15  percent." 
None  of  the  applicants  proposes  to  provide 
this  type  of  service  and  we  see  no  reason 
to  expect  any  undesirable  effects  upon  these 
services.  An  examination  of  A.T.  &  T.’s  pri¬ 
vate  line,  program  transmission  and  other 
more  specialized  services  indicates  that  an 
estimate  of  the  proportion  of  A.T.  &  T.  serv¬ 
ices  that  is  vulnerable  to  competitive  inroads 
would  be  on  the  order  of  2-4  percent  of  its 
existing  total  business.  Moreover,  it  has  been 
estimated  that  the  existing  nlant  of  the  Bell 
System  will  quadruple  by  1980.27  Thus,  it  is 
difficult  to  see  how  a  diversion  (if.  Indeed, 
there  is  any  diversion)  of  some  portion  of 
that  comparatively  small  percentage  of  total 
business  represented  by  interstate  special¬ 
ized  services  would  have  any  substantial 
effect  on  telephone  rates  and  service  or  delay 
or  preclude  whatever  expansion  of  facilities 
is  needed  to,  accommodate  the  rapid  growth 
in  telephone  traffic.  In  light  of  this  and  the 
estimate  of  A.T.  &  T.  that  by  1980  data  will 
amount  to  only  5-10  percent  of  Its  peak  net¬ 
work  load,  we  cannot  find  merit  in  the  argu¬ 
ment  that  the  high-capacity  facilities  which 
A.T.  &  T.  plans  for  the  next  decade  are  in 
any  substantial  or  relative  measure  depend¬ 
ent  upon  a  very  substantial  growth  in  data 
and  specialized  private  line  services  of 
A.T.  &  T.,  far  exceeding  existing  percentages, 
and  would  be  made  possible  only  by  a  denial 
of  the  applications  before  us.“  Similarly, 
nothing  before  us  warrants  a  conclusion  that 
the  uniform  tariff  policies  of  the  established 
carriers  would  be  endangered.  It  has  not  been 
shown  that  the  rates  of  the  new  entrants 
would  in  fact  be  lower  than  Bell  could  justify 
with  its  uniform  charging  approach  or  that 
there  is  any  real  threat  to  the  rates  of  the 
established  carriers.  In  the  event  that  ad¬ 
verse  consequences  to  the  public  should  de¬ 
velop,  the  Commission  can  take  such  action 
on  the  relevant  tariff  filings  as  may  be  neces¬ 
sary  to  protect  the  public.  We  think  that  in 
the  context  of  the  matters  now  before  the 
Commission  involving  proposed  new  and 
different  services,  a  question  of  this  nature 
is  more  appropriately  considered  in  connec¬ 
tion  with  the  tariffs  rather  than  upon  au¬ 
thorization  of  the  facilities. 


“All  of  the  applicants  propose  interstate 
facilities  and  services  except  three  applicants 
in  Texas,  which,  we  understand,  does  not  re¬ 
quire  state  certification  for  intrastate  serv¬ 
ice.  Applicants  proposing  to  operate  where 
state  or  local  authorization  is  required  for 
intrastate  service  must,  of  course,  obtain  the 
necessary  authorization  prior  to  engaging  in 
such  service,  and  where  proposed  facilities 
are  justified  on  the  basis  of  intrastate  serv¬ 
ice,  local  or  state  authorization  must  be  ob¬ 
tained  prior  to  the  filing  of  microwave  ap¬ 
plications  (see  §  21.15(c)  (4)  of  the  rules). 

“  However,  the  telephone  facilities  may  be 
used  for  the  transmission  of  data  (eg., 
Dataphone) .  It  has  been  estimated  that  about 
200,000  of  the  present  approximately  96  mil¬ 
lion  telephones  are  Dataphones.  The  use  of 
Dataphones  is  expected  to  increase. 

27  See  Statement  of  R.  R.  Hough,  Vice-presi¬ 
dent,  A.T.  &  T„  before  the  FCC  during  con¬ 
tinuing  surveillance  meetings,  week  of  Sept. 
8,  1969. 

“As  earlier  indicated  (footnote  16  above), 
A.T.  &  T.  has  estimated  that  by  1980  data 
will  amount  to  only  5-10  percent  of  its  peak 
network  load. 


41.  In  addressing  the  question  of  pricing 
practices  we  must  not  overlook  the  possibility 
that  the  converse  situation  may  arise.  We 
refer  to  the  possibility  that  the  established 
carriers  may  file  unduly  low  or  discrimina¬ 
tory  tariff  schedules  and  thereby  subject  the 
new  entrants  who  increase  the  competitive 
character  of  the  market  to  unfair  competi¬ 
tion.  In  this  connection  we  note  that  A.T.  ft  T. 
could  file  tariffs  which  price  its  potentially 
competitive  services  below  cost  to  prevent  or 
limit  entry  and  seek  to  recover  the  losses 
through  cross-subsidy  from  its  monopoly 
message  toll  telephone  and  WATS  market. 
The  Commission  has  already  addressed  itself 
to  this  problem  by  undertaking  an  examina¬ 
tion  of  ratemaking  principles  in  Dockets 
Nos.  16258  and  18128.  See  also  the  Commis¬ 
sion’s  report  and  order  in  the  domestic  satel¬ 
lite  proceeding  (Docket  No.  16495),  22  FCC 
2d  86,  96.  The  notice  of  proposed  rulemaking 
in  Docket  No.  18703  (FCC  69-1140)  looks  to¬ 
ward  an  expansion  of  the  scone  of  informa¬ 
tion  available  to  the  Commission  at  the  time 
of  proposed  rate  changes  or  new  services  by 
any  major  carrier.  In  addition,  the  Commis¬ 
sion  is  expected  to  address  itself  further  in 
the  near  future  to  this  problem  and  to  ex¬ 
plore  the  feasibilitv  of  establishing  ratemak¬ 
ing  standards  which  would  identify  cross¬ 
subsidization  as  well  as  policies  directed  to 
their  prevention  or  elimination. 

42.  We  turn  now  to  a  consideration  of  the 
other  established  carriers.  First,  there  are 
the  independent  telephone  companies.  These 
are  not  engaged  to  any  substantial  degree  in 
providing  either  interstate  data  or  sneciaiized 
private  line  services.  Instead,  for  the  most 
part,  they  are  engaged  in  the  provision  of 
local  exchange  and  other  local  services.  They 
participate  in  interstate  service  primarily 
for  the  provision  of  the  local  distribution 
facilities.  Under  these  circumstances  it  is  dif¬ 
ficult  to  visualize  how  they  would  be  affected 
adversely  by  a  grant  of  the  pending  applica¬ 
tions.  In  fact,  to  the  extent  that  these  ap¬ 
plicants  rely  upon  or  use  existing  local  dis¬ 
tribution  facilities,  their  entry  would  in¬ 
crease  the  business  of  the  independents. 

43.  The  situation  in  the  case  of  Western 
Union  is  different.  Its  revenues  from  leased 
systems  and  Telex  account  for  about  30  and 
15  percent,  respectively  of  its  total  revenues, 
with  the  remaining  55  percent  coming  from 
message  telegraph  service  and  other  services. 
The  potential  impact  upon  Western  Union 
is  therefore  greater  than  upon  either  the 
Bell  System  or  the  Independents.  Such  po¬ 
tential  impact  must,  however,  be  evaluated 
in  the  context  of  the  overall  public  interest. 
First  of  all,  as  already  set  forth  in  detail,  we 
are  here  concerned  with  the  sharing  of  a  new, 
relatively  untouched  market  in  a  field  where 
even  the  present  demand  is  growing  at  a 
very  rapid  rate.  Secondly,  the  proposed  serv¬ 
ices  are  designed  to  meet  demands  not  being 
satisfied  by  the  current  services  of  the  es¬ 
tablished  carriers.  Moreover,  we  believe  that 
this  market  will  best  be  served  by  a  com¬ 
petitive  service  of  supply.  Thirdly,  we  are 
primarily  concerned  with  the  provision  of 
Interstate  facilities.  In  this  connection,  we 
note  that  Western  Union  for  the  most  part 
does  not  use  its  own  facilities,  but  instead 
acquires  them  largely  by  lease  or  rental  from 
A.T.  &  T.  In  fact,  there  is  no  established 
pattern  for  the  installation  of  new  facilities 
by  Western  Union  other  than  its  recently 
filed  applications  for  facilities  over  a  route 
from  Cincinnati  to  Atlanta.  Finally,  the  Com¬ 
mission  has  Just  announced  that  it  has  in¬ 
structed  its  staff  to  prepare  a  decision  ap¬ 
proving  Western  Union’s  application  to 
purchase  the  Bell  System  TWX  system  with 
estimated  annual  revenues  of  $86  million  for 
1971.  This  in  Itself  should,  if  the  transaction 
is  given  final  Commission  approval,  increase 


Western  Union’s  annual  revenues  materially. 
In  view  of  all  of  these  factors,  it  is  our 
conclusion  that  additional  competition  is 
reasonably  feasible  and  that  the  foreseeable 
public  benefits  from  the  new  services  set 
forth  above  (see  paragraphs  30-35)  far  out¬ 
weigh  the  potential  dangers  to  Western 
Union.  In  any  event,  there  is  no  substantial 
showing  that  a  grant  of  the  applications 
would  deprive  the  public  of  any  services 
provided  by  Western  Union  which  it  is  now 
enjoying  and  there  are  very  substantial 
grounds  for  finding  that  numerous  benefits 
in  the  way  of  new,  different  and  less  expen¬ 
sive  services  would  result  from  a  grant  of  the 
pending  applications. 

44.  The  most  important  safeguard,  how¬ 
ever,  is  the  fact  that  the  Commission  has 
ample  power  under  the  Communications  Act 
to  take  such  regulatory  action  as  may  be  nec¬ 
essary  in  the  public  interest  to  avoid  adverse 
impact  on  the  achievement  of  statutory  goals 
and,  particularly,  the  basic  purpose  stated  in 
section  1  of  the  Act.  The  Commission  would, 
of  course,  not  permit  any  degradation  in  over¬ 
all  services  to  the  public  or  any  impediment 
to  the  realization  of  their  development.  The 
results  of  any  authorizations  would  be  the 
object  of  close  and  continuous  scrutiny  by 
the  Commission.  Should  adverse  conse¬ 
quences  develop  or  appear  imminent,  the 
Commission  can  take  such  remedial  action 
or  precautionary  measures  as  may  be  neces¬ 
sary  to  protect  the  public.  As  indicated,  ap¬ 
propriate  action  can  be  taken  in  connection 
with  the  tariffs.  In  addition,  any  renewal  of 
license  for  the  proposed  facilities  would  re¬ 
quire  a  public  interest  finding,  and  could  be 
subject  to  any  needed  conditions.  Moreover, 
the  Commission's  broad  rule  making  powers 
are  always  available.  Finally,  we  do  not  con¬ 
template  any  protective  umbrella  to  shield 
the  competitors,  except  from  predatory 
pricing  and  other  unfair  anticompetitive 
practices,  or  any  artificial  bolstering  of 
operations  that  cannot  succeed  on  their  own 
merits. 

45.  In  short,  we  have  an  opportunity  now 
to  see  if  the  benefits  that  may  reasonably 
be  anticipated  from  entry  of  new  carriers  in 
this  narrow  field  will  in  fact  materialize. 
We  can  do  so  at  what  appears  to  be  minimal 
risk.  If  we  fail  to  explore  this  opportunity, 
the  present  situation  in  which  one  carrier 
dominates  the  entire  domestic  communica¬ 
tions  scene  will  continue  indefinitely,  and 
we  are  unlikely  to  know  what  the  public  may 
be  missing.  On  balance,  we  think  that  the 
better  course  the  public  interest  is  to 
apply  long  standing  precedent  to  the  area  of 
domestic  microwave  services  and  to  open  the 
door  to  realization  of  the  possible  advantages 
while  keeping  a  watchful  eye  to  avoid  any 
adverse  effect. 

45a.  Accordingly,  inasmuch  as  it  appears 
that  additional  competition  is  reasonably 
feasible  in  this  burgeoning  market  and  that 
the  entry  of  new  carriers  may  be  expected  to 
benefit  the  public  by  providing  new  and 
differentiated  services,  there  Is  no  need  to 
designate  the  pending  and  anticipated  appli¬ 
cations  for  hearing  on  the  broad  issue  of 
whether  the  public  interest  would  be  served 
by  competition  to  the  established  carriers  in 
the  provision  of  specialized  services  or  on  the 
related  contentions  with  respect  to  alleged 
duplication  of  facilities,  the  general  question 
of  the  need  for  the  new  services  and  impact 
on  uniform  tariff  policies  and  existing  serv¬ 
ices.  Interested  persons  may  make  as  full  a 
showing  as  they  desire  on  this  aspect  in  their 
comments  in  this  proceeding,  and  the  Com¬ 
mission  will,  of  course,  carefully  consider  all 
material  submitted  In  arriving  at  policy  de¬ 
terminations.  However,  we  do  recommend 
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that  the  policy  decisions  made  in  the  pro¬ 
ceeding  should  be  dispositive  of  such  ques¬ 
tions  for  purposes  of  these  applications,  in 
the  absence  of  unusual  and  distinguishing 
circumstances. 

(2)  Positions  of  the  Parties:  Established 
Carriers 

23.  The  established  carriers  (princi- 
cipally  A.T.  &  T.  and  Western  Union 7  do 
not  purport  to  be  opposed  to  competition 
per  se  but  urge  that  rule  making  is  an 
inappropriate  procedure  for  resolving  the 
policy  issues  involved  in  new  entry,  both 
as  a  matter  of  law  and  of  sound  regula¬ 
tion.  They  assert  that  the  staff  analysis 
rests  on  untested  and  unsupported  as¬ 
sumptions,  and  that  evidentiary  hearing 
is  required  to  compile  a  full  record  and  to 
afford  an  opportunity  for  cross-examina¬ 
tion — particularly  as  to  the  applicants’ 
market  studies  and  showings  of  need. 
A.T.  &  T.  would  settle  for  a  single,  na¬ 
tion-wide  evidentiary  hearing  whereas 
Western  Union  seeks  multiple  hearings 
on  regions  or  individual  routes. 

24.  For  a  more  detailed  description  of 
A.T.  &  T.’s  contentions,  see  Appendix  C, 
pages  18-24,  and  Appendix  D,  pages  8-9. 
Very  briefly,  A.T.  &  T.  asserts  that  the 
staff  analysis  has  an  inadequate  basis  and 
rests  upon  untested  and  unsupported  as¬ 
sumptions  that:  The  new  entrants  would 
provide  new  services  (which  the  estab¬ 
lished  carriers  do  not,  or  could  not  in  the 
future,  provide)  and  expand  the  size  of 
the  total  communications  market,  that 
there  is  a  burgeoning  market  sufficient 
to  support  indiscriminate  entry  of  new 
specialized  carriers,  that  there  would  be 
no  effect  on  the  ability  of  existing  car¬ 
riers  to  continue  to  realize  declining  unit 
costs,  that  there  would  be  no  impact  on 
nationwide  average  rates,  and  that  com¬ 
petition  would  spur  innovation  and  the 
introduction  of  new  technology. 

25.  A.T.  &  T.  claims  that  there  is  no 
evidence  as  to  the  need  for  additional 
carriers,  that  it  is  not  sufficient  to  rely 
on  the  Computer  Inquiry  and  the  market 
studies  of  the  applicants,  that  it  is 
erroneous  to  compare  the  proposed  serv¬ 
ices  with  existing  offerings  since  as  pub¬ 
lic  need  develops,  the  existing  carriers 
will  meet  it.  It  further  asserts  that  the 
gist  of  the  applicants’  proposals  is  lower 
rates,  whereas  the  real  consideration 
should  be  lower  costs.  There  are  no  facts 
before  the  Commission  to  establish 
that  the  Bell  System  has  been  unre¬ 
sponsive  to  data  needs,  or  that  the 
applicants  would  provide  services  as  ef¬ 
ficiently  and  economically  as  the  Bell 
System.  The  existing  structure  of  the 
communications  industry  has  served  the 
country  well,  and  the  Bell  System  is  re- 


’  The  position  of  A.T.  &  T.  and  Western 
Union  is  also  supported  by  GT&E  Service 
Corp.  (T&E),  United  Telephone  System 
(United),  the  United  States  Independent 
Telephone  Association  (USITA) ,  the  National 
Association  of  Regulatory  Utility  Commis¬ 
sioners  (NARUC),  Eastern  Oregon  Telephone 
Co.  and  Consulting  Communications  Engi¬ 
neers,  Inc.  We  note,  however,  that  Inter¬ 
national  Telephone  and  Telegraph  Co.  (ITT) 
commented  in  support  of  new  entry. 


sponsive  to  new  and  emerging  service 
needs  including  data  (as  shown  by  Ap¬ 
pendix  C  to  its  comments,  Appendix  A 
to  its  reply  comments,  and  its  plans  to 
complete  construction  of  a  digital  data 
network  for  60  cities  by  1975). 

26.  In  addition,  A.T.  &  T.  claims  that 
the  staff  analysis  does  not  adequately 
consider  the  effect  of  new  entry  on  tele¬ 
phone  users.  It  states: 

The  impact  of  such  departure  from  well- 
established  policy  on  quality  and  adequacy 
of  the  national  telecommunications  net¬ 
work,  the  services  it  provides,  the  declining 
unit  costs  realized  and  to  be  realized  by  the 
existing  carriers,  uniform  nationwide  rates, 
the  pace  of  technical  and  service  innova¬ 
tion,  national  security  and  efficient  spec¬ 
trum  utilization — all  matters  of  vital  im¬ 
portance  to  users  in  general — would,  we 
believe  be  substantial  and  cannot  be  ignored. 

A.T.  &  T.  asserts  that  the  new  en¬ 
trants  are  proposing  to  engage  in 
“creamskimming” — selective  competition 
whereby  revenues  from  profitable  routes 
are  diverted  by  a  new  carrier  which 
chooses  not  to  serve  less  profitable 
routes.  While  the  greatest  demand  has 
been  and  still  is  for  voice  communica¬ 
tion,  the  growth  rate  of  data  sets  was 
over  50  percent  in  1969  and,  absent  new 
entry,  private  line  revenues  are  pro¬ 
jected  to  grow  to  $1.5  billion  by  1975 
and  $2.7  billion  by  1980.  The  diversion 
of  revenues  from  new  entry  would  not 
be  insubstantial,  and  new  entry  might 
prejudice  economies  of  scale  benefits, 
delay  the  installation  of  large  capacity 
facilities  on  high  density  routes — there¬ 
by  jeopardizing  the  realization  of  de¬ 
clining  unit  costs,  and  cause  a  departure 
from  Bell’s  practice  of  nationwide  aver¬ 
age  rates.  While  the  major  impact 
would  be  interstate,  the  effect  on  separa¬ 
tions  cannot  be  ignored.  And,  finally,  the 
staff  analysis  does  not  comport  with 
sound  administrative  practice.  The  car¬ 
riers  have  raised  substantial  public  in¬ 
terest  questions  which  require  evi¬ 
dentiary  hearing. 

27.  In  the  event  that  the  Commis¬ 
sion  should  authorize  new  entry, 
A.T.  &  T.  urges  that  every  carrier  (in¬ 
cluding  A.T.  &  T.  and  Western  Union) 
should  be  able  to  compete  fully  under 
explicit  ground  rules  set  forth  by  the 
Commission.  It  agrees  that  there  should 
be  no  cross-subsidization  or  temporary 
price  cuts.  However,  A.T.  &  T.  should  be 
permitted  to  depart  from  its  nationwide 
rate  structure  where  that  practice  in¬ 
hibits  its  ability  to  compete  effectively. 
Long-run  incremental  costs  should  be 
the  cost  criterion  for  pricing  competi¬ 
tive  services,  and  there  must  be  no  pro¬ 
tection  of  inefficient  specialized  carriers 
who  have  no  economic  basis  for  survival. 

28.  For  a  more  detailed  summary  of 
Western  Union’s  position,  see  Appendix 
C,  pages  25-29.  In  brief,  Western  Union 
urges  that  the  Commission  is  required, 
as  a  matter  of  law  and  sound  regulation, 
to  appraise  the  consequences  of  increased 
competition  by  new  carriers  in  eviden¬ 
tiary  hearings  involving  particular  geo¬ 
graphic  areas  and  the  specific  services 
for  which  licenses  are  sought.  There  is 


an  expanding  market  for  communica¬ 
tions  services,  including  data  communi¬ 
cation,  but  this  market  is  not  unlimited, 
is  not  growing  at  the  same  pace  in  vari¬ 
ous  markets  throughout  the  country,  and 
its  contours  cannot  be  determined  at  this 
point  in  time.  Evidentiary  hearings  are 
required  by  applicable  law,  for  the  Com¬ 
mission  cannot  by  rule  decide  such  ad¬ 
judicatory  issues  as  the  nature  and  ex¬ 
tent  of  the  public  need  for  particular 
services  in  a  particular  geographic  area, 
the  extent  to  which  existing  carriers  will 
be  injured  in  a  given  area  by  a  particular 
type  of  new  specialized  service,  or  the 
relative  benefits  and  burdens  to  the  pub¬ 
lic  on  a  particular  route  with  respect  to 
the  particular  communications  service. 
Moreover,  the  staff  analysis  is  based  on 
multiple  assumptions,  none  of  which  is 
supported  by  evidence  or  could  be  sup¬ 
ported  as  a  generality  covering  the  entire 
nation  and  all  possible  forms  of  special¬ 
ized  communications  services  in  all 
markets. 

29.  In  addition.  Western  Union  claims 
that  the  new  entrants  would  be  com¬ 
peting  primarily  among  themselves  and 
with  Western  Union,  rather  than  with 
A.T.  &  T.  Western  Union  states  that  its 
message  telegraph  service  is  a  “profitless 
monopoly”  and  that  44  percent  of  its 
revenues  and  the  bulk  of  its  profits  are 
derived  from  leased  systems  and  Telex 
service.  New  entrants  can  be  expected  to 
divert  substantial  revenues  from  West¬ 
ern  Union  without  compensating  public 
benefits  and  such  diversions  would  be 
particularly  heavy  initially,  as  a  new 
entrant  would  almost  certainly  offer  low 
rates  in  an  attempt  to  obtain  traffic.  The 
result  of  a  price  war  would  be  to  weaken 
Western  Union  and  reduce  its  ability  to 
compete  effectively  with  A.T.  &  T.  West¬ 
ern  Union  claims  that  it  is  the  only  car¬ 
rier  with  resources  to  provide  effective 
competition  to  A.T.  &  T„  and  that  new 
services  cannot  compensate  for  the  loss 
or  severe  weakening  of  its  service.  If  new 
entry  is  authorized,  Western  Union  must 
be  permitted  to  compete  effectively  and 
to  offer  its  services  at  rates  competitive 
with  those  of  the  new  entrants.  The 
Commission  should  declare  that  such 
rates  are  lawful,  being  based  on  com¬ 
petitive  necessity,  provided  only  that 
they  do  not  burden  a  carrier’s  other 
customers. 

Applicants 

30.  The  applicants  argue,  with  De¬ 
partment  of  Justice  support  (Appendix 
C,  pages  32-36),  that  the  rule  making 
approach  is  entirely  appropriate,  in  the 
public  interest,  and  in  accord  with  appli¬ 
cable  legal  and  statutory  authorities, 
Commission  precedent  in  comparable 
situations,  and  the  practice  of  other  ad¬ 
ministrative  agencies.  They  urge  that 
the  staff  analysis  comports  with  the  RCA 
test,  and  is  well-founded.  They  further 
claim  that  there  is  abundant  warrant  in 
the  record  and  other  material  officially 
before  the  Commission  for  a  finding  that 
new  entry  in  the  special  service  market 
is  reasonably  feasible  and  can  be  ex- 
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pected  to  have  some  beneficial  effects 
without  adverse  impact  on  established 
carriers.  Their  comments,  which  are 
summarized  in  Appendix  C,  pages  1-17, 

42,  and  Appendix  D,  pages  1-8,2*  are 
briefly  highlighted  below. 

a.  Potential  market  and  public  need 
and  demand  for  the  proposed  services. 

31.  The  MCI  carriers  state  that  the 
need  and  potential  demand  for  the  pro¬ 
posed  services  is  evidenced  by  the  rec¬ 
ord  in  the  MCI  case,  the  record  in  the 
Computer  Inquiry  (Docket  No.  16070), 
and  independent  studies  for  the  MCI 
carriers  made  by  Spindletop  Research 
Center,  Arthur  D.  Little  &  Co.,  and  Tech¬ 
nical  Communications  Corp.  in  connec¬ 
tion  with  the  pending  applications.  They 
further  point  to  Executive  Branch  re¬ 
ports  favoring  new  entry,  and  comments 
by  potential  users  and  other  members  of 
the  public  in  this  proceeding.*  Appended 
days.  N*95:  Applicant  does  not  intend 
to  MCI’s  reply  comments  are  represent¬ 
ative  views  of  93  respondents  expressing 
interest  in  the  proposed  services  and/or 
some  dissatisfaction  with  existing  serv¬ 
ices  of  the  Bell  System  (MCI  Reply 
Comments,  Appendix  A)  and  excerpts 
from  current  technical  publications  deal¬ 
ing  with  the  crisis  in  business  and  data 
communications  (MCI  Reply  Comments, 
Appendix  B) . 

32.  The  Datran  filing  contains  an  ex¬ 
tensive  discussion  of  its  market  study  of 
the  data  transmission  needs  of  seven 
major  representative  segments  of  the 
economy  (securities,  insurance,  manu¬ 
facturing,  retailing,  banking  and  fi¬ 
nance,  information  systems  and  serv¬ 
ices,  and  health  care).  Datron  urges 
that  the  projections  and  other  informa¬ 
tion  presented  in  its  comments  (see  Ap¬ 
pendix  C,  pages  8-10)  represent  a  mean¬ 
ingful  analysis  of  the  current  and  ex¬ 
pected  data  communications  market,  and 
establish  conclusively  that  the  market 
for  such  services  can  be  expected  to  swell 
very  significantly  over  the  next  decade. 
Applicant  Southern  Pacific  Communica¬ 
tions  Co.  relies  on  its  own  market  studies 
and  on  additional  market  research  stud¬ 
ies  made  on  its  behalf  by  Computer 
Sciences  Corp.  which  indicate  substan¬ 
tial  immediate  demand  and  potential 
growth  on  its  proposed  routes  (see  Ap¬ 
pendix  C,  page  14) .  It  also  relies  on  the 
comments  and  oral  argument  of  its 
would-be  customer,  Greyhound  Corp. 
(see  Appendix  C,  pages  40-41) .  Nebraska 
Consolidated  Communications  Corp.,  an 
applicant  formed  and  one-third  owned 
by  independent  telephone  companies,  re¬ 
lies  on  an  independent  study  by  Arthur 
D.  Little,  Inc.,  and  its  showing  of  50  or 
more  potential  customers  in  its  applica¬ 
tions.  Nebraska  Consolidated  states  that 
two  of  these  are  “firm,  letter-of-intent 
customers”  who  by  themselves  would 
provide  annual  revenues  of  $894,196  with 
a  potential  for  significant  increase  (see 
.  Appendix  D,  pages  6-7) . 


8  At  oral  argument  MCI  stated  that  it  re¬ 
lies  especially  on  the  comments  ot  the  Fed¬ 
eral  Home  Loan  Bank  of  Des  Moines  (Trans¬ 
cript  of  Oral  Argument,  pages  13-14). 


33.  The  applicants  further  claim  that 
the  potential  market  is  largely  unde¬ 
veloped  at  present  and  would  be  stimu¬ 
lated  by  new  entry  and  various  features 
in  their  proposals  not  presently  offered  by 
established  carriers.  MCI  urges  that  its 
proposed  “customized”  or  “individually 
tailored”  private  line  services  would  offer 
customers  the  flexibility  and  benefits  of 
private  microwave  at  lower  cost  to  the 
user,  e.g.,  the  exact  bandwidth  required 
for  any  particular  service,  any  bandwidth 
that  is  required,  and  flexibility  in  the  use 
of  channels  and  customer  terminal 
equipment.  Datran  claims  that  for  data 
communications  to  reach  their  full 
potential,  additional  data  transmission 
facilities  with  the  features  proposed  by  it 
are  essential.  Datran  asserts  that  the 
most  prevalent  problems  with  present 
carriers  are:  Excessive  costs,  lack  of  car¬ 
rier  responsiveness,  inadequate  field  serv¬ 
ices.  and  poor  facilities  performance  (see 
also,  paragraph  7  of  the  Notice).  The 
improvements  offered  by  its  proposed  all- 
digital  switched  network  exclusively  for 
data  are :  Lower  cost,  rapid  connect,  high 
availability,  full-duplex  switched  serv¬ 
ice:  end-to-end  compatibility;  wider 
selection  of  speeds:  improved  accuracy 
and  reliability:  better  planning  guides 
and  counselling:  faster  and  more  reli¬ 
able  installation;  more  responsive  and 
capable  maintenance  and  repair;  and 
greater  flexibility  in  modifying  or  con¬ 
figuring  services  to  meet  specific  needs. 
Datran  further  asserts  that  A.T.  &  T.  is 
estopped  from  claiming  there  is  no  need 
for  an  all-digital  switched  network  for 
data  transmission,  in  view  of  its  own 
plans  to  institute  such  a  network  in  the 
mid-1970’s. 

b.  Impact  on  established  carriers.  34. 
MCI  states  that  the  lack  of  any  sub¬ 
stantial  potential  impact  on  A.T.  &  T. 
is  established  by  statistics  taken  from 
A.T.  &  T.’s  annual  reports  to  the  Com¬ 
mission.  In  1969,  total  revenues  for  the 
Bell  System  were  $16.1  billion.  Projected 
total  revenues  for  all  MCI  carriers  are 
approximately  $55  million  per  year.'-*  The 
compounding  effect  of  A.T.  &  T.’s  1969 
rate  of  circuit  growth  (12-13  percent) 
would  give  it  slightly  over  1  million  inter¬ 
state  circuits  in  1980 — almost  a  fourfold 
increase  over  the  294,032  interstate  cir¬ 
cuits  in  1969.  The  bulk  of  Bell’s  revenues 
is  derived  from  its  switched  voice  tele¬ 
phone  service — a  rapidly  growing  field 
the  applicants  do  not  propose  to  enter.  In 
1969,  AT.  &  T.’s  reported  revenues  from 
toll  private  line  services  (excluding 
video)  accounted  for  only  $561,261,383 
or  3.5  percent  of  its  total  operating  rev¬ 
enues  of  $16.1  billion.  MCI’s  total  pro¬ 
jected  yearly  revenues  would  amount  to 
only  a  small  percentage  of  that  small 
percentage  of  total  Bell  revenues.  In  1969, 
it  appears  that  data  transmission  ac¬ 
counted  for  only  approximately  $267.5 
million  or  1.7  percent  of  Bell’s  total  rev¬ 
enues.  Even  assuming  the  unlikely  event 
of  a  total  diversion  of  such  revenues,  the 
effect  would  be  minimal  and  would  not 


•Since  MCI’s  comments  were  filed,  it  has 
applied  for  three  additional  routes. 


adversely  affect  the  construction  of  new 
facilities  needed  for  A.T.  &  T.’s  rapidly 
growing  basic  telephone  service,  declin¬ 
ing  unit  costs,  or  nationwide  rate  averag¬ 
ing  for  telephone  users.  Moreover,  the 
applicants  are  seeking  primarily  to  serve 
a  potential  specialized  market  which  is 
largely  yet  to  be  developed,  and  A.T.  &  T. 
may  obtain  a  substantial  share  of  that 
untapped  market.  Datran  similarly 
points  out  that  it  is  difficult  to  conceive 
how  its  proposed  system  with  an  initial 
investment  of  some  $350  million  could 
make  any  significant  inroads  on  the  rev¬ 
enues  and  economies  of  a  nationwide 
telephone  system  which  has  over  $40 
billion  in  plant,  a  $7.7  billion  investment 
program  for  1971,  and  an  $8.2  billion  pro¬ 
gram  for  1972. 

35.  While  Western  Union’s  revenues 
and  facilities  are  also  dwarfed  by  those 
of  A.T.  &  T„  its  total  net  income  has  risen 
by  about  45  percent  since  1965,  and  its 
1969  revenues  totaled  nearly  $394  million. 
MCI  asserts  that  Western  Union’s  recent 
acquisition  of  TWX  will  further 
strengthen  its  position,  adding  an  esti¬ 
mated  $86  million  in  revenues.  In  that 
proceeding,  Western  Union  stated  that 
it  did  not  fear  new  entry  in  the  special¬ 
ized  field  and  that  the  prompt  transfer 
of  TWX  would  give  it  sufficient  lead  time 
to  stand  up  to  such  “indirect”  competi¬ 
tion.  In  the  Matter  of  Western  Union 
Telegraph  Co.  (Docket  No.  18519),  24 
FCC  2d  664,  673.  MCI  further  notes  that 
Western  Union  expects  $132  million  from 
TWX-Telex,  as  compared  with  the  $39 
million  and  $47  million  it  received  from 
Telex  alone  in  1968  and  1969.  While 
Western  Union’s  leased  systems  and 
other  leased  plant  bring  in  about  32.6 
percent  of  its  yearly  revenues  (WU  1969 
Annual  Report,  FCC  Form  R&O,  pages 
75-76),  its  largest  systems  are  switched 
systems  (the  Automatic  Digital  Network 
for  the  Department  of  Defense  and  the 
Advanced  Record  System),  as  is  Telex, 
with  which  MCI  type  carriers  would  not 
compete.  Although  Western  Union  has 
finally  recognized  the  need  for  improved 
data  communications  by  proposing  to  in¬ 
augurate  a  competitive  system  of  its  own, 
the  proposed  services  of  the  applicants 
include  many  features  which  Western 
Union  does  not  offer  and  has  no  plans 
to  develop. 

36.  On  “creamskimming,”  MCI  states 
that  its  carrier  network  will  serve  75 
percent  of  the  population  and  85  percent 
of  the  business  community.10  While 
Datran 's  proposed  initial  network  is 
limited  to  the  35  markets  that  it  be¬ 
lieves  have  the  greatest  initial  require¬ 
ment  for  data  transmission,  it  has  repre¬ 
sented  to  the  Commission  that  it  plans 
ultimately  to  expand  its  system  to  serve 
all  significant  markets.  The  applicants 
further  note  that  A.T.  &  T.’s  proposed 
digital  data  system  would  serve  only  60 
markets  initially,  and  that  its  telephone 
network,  while  serving  most  of  the  Na¬ 
tion’s  population,  serves  slightly  less  than 
50  percent  of  the  served  area  of  the 


10  See,  e.g.,  Transcript  of  Oral  Argument, 
page  14. 
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United  States  (as  confirmed  by  the  com¬ 
ments  of  USITA). 

c.  Cost  basis  for  the  pricing  of  com¬ 
petitive  services  by  established  carriers. 

37.  MCI,  Datran,  and  the  Department  of 
Justice  oppose  A.T.  &  T.’s  position  that 
long-run  incremental  costs  should  be 
used  as  the  relevant  cost-criterion  for 
pricing  its  competitive  services.  They 
state  that  incremental  costs  are  difficult 
to  determine,  particularly  where  the 
same  facilities  are  used  to  provide  both 
competitive  and  noncompetitive  services, 
and  may  be  based  on  unwarranted  as¬ 
sumptions  and  result  in  cross-subsidy. 
MCI  claims  that  the  only  practical  means 
of  assuring  that  A.T.  &  T.’s  rates  for 
specialized  services  will  be  equitable  and 
nondiscriminatory  is  to  require  that  they 
be  based  on  fully  allocated  costs.  How¬ 
ever,  MCI  states  that  the  Commission 
need  not  resolve  that  question  in  this 
proceeding  (MCI  rebuttal  comments, 
page  17). 

Other  Parties 

38.  Apart  from  the  applicants,  a  large 
number  (over  150)  of  potential  users  and 
equipment  suppliers,  their  associations, 
and  other  interested  entities  commented 
in  support  of  new  entry  and  many  urged 
the  Commission  to  act  expeditiously  (see 
Appendix  B,  and  Appendix  C,  pages 
37-44) .  Two  of  these  parties  are  Govern¬ 
ment  agencies. 

39.  The  comments  of  the  Department 
of  Justice  strongly  endorse  a  policy  of 
new  entry  in  the  specialized  field  (see 
Appendix  C,  pages  33-36,  and  Appendix 
D,  pages  10-13).  The  Department  states 
that  it  appears  to  be  the  consistent  con¬ 
clusion  of  expert  studies  in  this  field  that 
service  offerings  of  established  carriers 
have  not  been  responsive  to  modem  needs 
for  communications  services,  particularly 
data  transmission.  This,  the  Department 
notes,  may  have  resulted  in  part  from  the 
firm  commitment  of  these  carriers  to 
traditional  commercial  and  pricing  poli¬ 
cies  and  to  facilities  designed  to  provide 
traditional  services.  The  various  surveys 
also  reveal  that  customers  themselves 
recognize  a  need  for  new,  highly  special¬ 
ized,  variously  packaged  and  economical 
communications  services.  The  Depart¬ 
ment  urges  that  the  ultimate  benefit  of 
new  entry  is  likely  to  be  the  offering  of 
more  varied,  more  responsive,  more  inno¬ 
vative,  and  more  economically  priced 
and  packaged  specialized  communica¬ 
tions  services  for  today’s  users.  New  entry 
would  further  encourage  product  and 
service  innovation  and  create  stronger 
incentives  for  cost  control  and  econom¬ 
ical  rates.  The  Department  states  that 
new  entry  would  also  be  consistent  with 
the  policy  embodies  in  the  antitrust  laws, 
and  with  the  recent  recommendations  of 
various  expert  governmental  bodies 
which  have  urged  greater  reliance  on 


competition  in  specialized  services  as  well 
as  in  regulated  industries  generally.11 

40.  The  Small  Business  Administra¬ 
tion  (SBA)  states  that  information 
available  to  it  shows  that  small  business 
concerns  are  interested  in  flexibility  and 
customized  service,  more  economical 
service,  and  greater  ability  to  use  termi¬ 
nal  equipment  of  their  own  choosing — 
benefits  which  the  existing  carriers  do 
not  satisfactorily  provide  (see  Appendix 
C,  pages  37-38) .  As  an  example,  SBA 
points  to  time  sharing  arrangements  for 
centrally  located  convertor  facilities 
which  depend  upon  adequate  transmis¬ 
sion  services  at  economical  rates  and  on 
the  flexibility  and  fidelity  of  the  trans¬ 
mission  service.  According  to  SBA: 

Manufacturers  and  lessors  of  convertor 
equipment  have  advised  SBA  that  expansion 
of  such  systems,  even  to  the  outlying  areas  of 
large  cities,  is  impeded  and  even  prohibited 
by  the  high  cost  of  transmission  services  and 
because  of  the  inefficiencies  inherent  in 
transmission  of  Information  over  voice  grade 
transmission  facilities.  The  fact  that  such 
present  use  of  such  systems  is  limited  to 
very  small  geographic  areas,  for  example,  the 
Loop  area  in  Chicago,  attests  to  the  accuracy 
of  these  contentions. 

SBA  asserts  that  the  pending  proposals 
of  the  applicants  would  provide  direct 
and  immediate  benefits  to  small  business 
in  the  area  of  improved  transmission  and 
reduced  rates  (e.g.,  by  the  elimination  of 
switching  costs  for  the  MCI  type  of  pro¬ 
posal)  ,  and  through  increased  opportuni¬ 
ties  for  small  business  concerns  to  sell 
equipment,  supplies,  and  services. 

41.  Various  computer  and  data  proc¬ 
essing  interests  asserted  their  dissatis¬ 
faction  with  present  services  and  need 
for  the  proposed  services.  The  Computer 
Timesharing  Services  Section  of  the  As¬ 
sociation  of  Data  Processing  Service  Or¬ 
ganizations  (ADAPSO)  states  that  pres¬ 
ent  carriers  have  not  shown  the 
administrative  ingenuity  necessary  to 
permit  technological  advances  in  time¬ 
sharing  computer  services  (see  Appendix 
C,  page  39) .  ADAPSO  claims  that  there 
is  an  important  and  immediate  need  for 
common  carrier  services  such  as  those 
proposed  by  the  applicants,  who  would 
be  motivated  to  provide  contemporary, 
state-of-the-art  facilities.  The  Informa¬ 
tion  Network  Division  of  Computer  Sci¬ 
ences  Corp.  gives  examples  in  its  com¬ 
ments  of  difficulties  experienced  with 
existing  carriers  in  the  area  of  quality 


11  President’s  Task  Force  on  Communica¬ 
tions  Policy,  Final  Report,  Chapter  6,  page  10 
(1968);  President  Nixon’s  Special  Task  Force 
on  Productivity  and  Competition  under  Pro¬ 
fessor  George  J.  Stigler  of  the  University  of 
Chicago  (Cong.  Rec„  June  12,  1969,  pages 
6530-6532);  President’s  Council  of  Economic 
Advisers  (Economic  Report  of  the  President, 
1970,  pages  108-109;  Economic  Report  of  the 
President,  1971,  pages  128-129).' 


and  reliability  of  service.  The  American 
Society  for  Information  Sciences  ex¬ 
pressed  the  interest  of  libraries  and  other 
information  centers  in  new  entry  to  fa¬ 
cilitate  the  sharing  of  data  banks,  and 
their  need  for  low  cost  data  transmission 
facilities  with  rapid  communication- 
response  time  (see  Appendix  C,  page  39) . 
Many  other  entities  involved  in  various 
software  and  hardware  aspects  of  the 
computer  and  data  processing  industries 
submitted  comments  in  a  similar  vein 
(e.g.,  Computer  Sciences  Corp.;  National 
Information  Systems  Corp.;  Bunker- 
Ramo  Corp.;  Common;  Communicon; 
Noxwell  Corp.;  DIDO,  Inc.;  Data  Com¬ 
munications  Association;  Dacom,  Inc.; 
Industrial  Data  Engineers  Associates, 
Inc.;  Communications  Unlimited,  Inc.; 
Computer  Communications  Engineering 
Technology;  Memorex  Corp.;  Paradyne 
Corp.;  Industry  Data  Systems,  Inc.;  Tel 
Tech  Corp.;  Sanders  Associates,  Inc.; 
Computer  Terminals  of  Minnesota,  Inc.; 
and  the  Business  Equipment  Manufac¬ 
turers  Association  (Data  Processing 
Group) ) . 

42.  A  number  of  potential  users  or 
their  associations  have  expressed  a  need 
for  and  an  interest  in  the  proposed  new 
services  and  facilities.  The  National  Re¬ 
tail  Merchants  Association  (NRMA) 
states  that  there  is  a  real  need,  not  ade¬ 
quately  met  by  existing  carriers,  for  new 
private  fine  and  data  transmission  serv¬ 
ices  (see  Appendix  C,  page  40).  NRMA 
has  conducted  a  survey  among  its  mem¬ 
bers  with  particular  emphasis  on  those 
retailers  with  growing  private  line  re¬ 
quirements,  and  has  attached  to  its  filing 
questionnaires  answered  by  11  of  the  Na¬ 
tion’s  principal  retailers  (which  have 
approximately  6,000  individual  retail 
stores  in  the  United  States  and  do  an 
annual  aggregate  of  $20  billion  in  retail 
sales) .  Those  responding  favor  new  entry 
and  anticipate  benefits  in  the  form  of 
service  innovation  and  customer  respon¬ 
siveness,  even  assuming  that  rates  do  not 
turn  out  to  be  lower.  The  American 
Bankers  Association  has  also  conducted 
a  survey  among  its  members  and,  on  the 
basis  of  replies  from  3,251  banks,  states 
that  the  industry  favors  new  entry  and 
has  a  need  for  higher  data  transmission 
speeds,  as  well  as  for  exceptionally  high 
quality  transmission  facilities  (Appendix 
C,  page  43). 12  Greyhound  Corp.  states 
that  it  is  vitally  interested  in  the  oppor¬ 
tunities  for  new  and  additional  bulk 
communications  services  which  may  be 
made  available  by  new  entry,  and  gives 


12  A  number  of  individual  banks  also  filed 
comments  in  support  of  new  entry  (e.g., 
Federal  Home  Loan  Bank  of  Des  Moines;  Na¬ 
tional  Bank  of  Joliet;  Federal  Home  Loan 
Bank  of  Boston;  Security  Pacific  National 
Bank;  Valley  National  Bank;  and  United 
California  Bank) . 
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examples  of  the  features  in  Southern 
Pacific’s  proposed  system  that  are  of  par¬ 
ticular  interest  to  Greyhound  (see  Ap¬ 
pendix  C,  pages  40-41) .  Comments  in 
support  of  new  entry  were  filed  by  such 
entities  as:  The  Central  Committee  on 
Communications  Facilities  of  the  Ameri¬ 
can  Petroleum  Institute;  the  Utilities 
Telecommunications  Council;  the  Na¬ 
tional  Consumer  Marketing  Corp.;  the 
Federation  of  Independent  Business  ;  the 
Joint  Council  on  Educational  Telecom¬ 
munications;  Hallmark  Cards;  Pillsbury 
Co.;  Kaiser  Aluminum  and  Chemical 
Corp.;  National  Gypsum  Co.;  Martin 
Marietta  Co.;  REA  Express;  Mobile  Oil 
Co. ;  Schlage  Lock  Co.;  and,  filing  jointly : 
Bethlehem  Steel  Corp.;  E.  I.  du  Pont 
de  Nemours  and  Co.,  Inc.;  Olin  Corp.; 
Union  Carbide  Corp.;  United  States  Steel 
Corp.;  American  Express  Co.;  and 
Weyerhauser  Co.  For  other  potential 
users  favoring  new  entry,  see  Appen¬ 
dix  B. 

43.  Several  equipment  manufacturers 
have  filed  comments  supporting  new 
entry,  partly  because  of  public  need  for 
the  proposed  services,  but  primarily  on 
the  ground  that  new  entry  would  stimu¬ 
late  developments  in  microwave  and 
electronics  technology  and  expand  the 
market  for  such  equipment.  Such  parties 
include:  the  Electronics  Industries  Asso¬ 
ciation;  International  Telephone  and 
Telegraph  Corp.;  Miteq,  Inc.;  General 
Electric  Co.;  Conic  Corp.;  and  Alpha  In¬ 
dustries,  Inc. 

44.  Finally,  comments  in  support  of 
new  entry  have  been  received  from  var¬ 
ious  communications  interests  not  di¬ 
rectly  concerned  with  the  particular 
services  proposed  by  the  applicants.  The 
three  national  television  networks  state 
that  the  adoption  of  policies  which  would 
encourage  the  entry  of  new  entities  into 
the  common  carrier  field  to  meet  special 
communications  requirements,  includ¬ 
ing,  among  others,  those  providing  alter¬ 
natives  to  users  in  meeting  their  special 
needs  in  the  program  transmission  area, 
would  be  “highly  desirable.”  The  Na¬ 
tional  Cable  Television  Association  agrees 
that  the  availability  of  additional  choices 
as  to  the  means  of  satisfying  communi¬ 
cations  needs  would  be  of  “inestimable 
value.”  The  National  Association  of  Radi¬ 
otelephone  Systems  (NARS)  states  that 
unquestioned  benefits  have  resulted  from 
the  existing  competition  between  land¬ 
line  and  nonlandline  carriers  in  the  do¬ 
mestic  radio  common  carrier  field, 
though  improved,  more  efficient,  and 
less  expensive  communication  service. 
NARS  is  of  the  firm  belief  that  competi¬ 
tion  between  huge,  diversified  carriers 
and  small,  specialized  or  single  purpose 
carriers  will  continue  to  benefit  the  pub¬ 
lic  and  must  be  encouraged  by  the 
Commission. 

3.  Discussion  and  Conclusions  on  Issue  A 

45.  In  short,  practically  all  of  the  par¬ 
ties,  including  a  wide  range  of  interested 
public  participants,  support  the  analysis 
of  our  staff  and  urge  expeditious  adoption 
of  a  policy  in  favor  of  new  entry  on  the 
basis  of  the  record  in  this  proceeding. 


We  shall  therefore  address  our  attention 
to  the  arguments  of  those  who  are  op¬ 
posed,  namely,  the  established  carriers 
and  related  interests.  The  carriers  claim, 
in  essence,  that  rule  making  is  an  inap¬ 
propriate  procedure  for  resolving  the 
policy  issues  involved  in  new  entry, 
both  as  a  matter  of  law  and  of  sound 
regulation;  that  the  staff  analysis  does 
not  comport  with  the  applicable  legal 
standard  for  new  entry  and  rests  on  un¬ 
tested  and  unsupported  assumptions; 
and  that  evidentiary  hearing  is  required 
to  determine  the  nature  and  extent  of  the 
potential  market,  the  need  for  new  entry, 
and  the  effect  on  existing  carriers  and 
their  services. 

a.  The  Commission’s  authority  to  pro¬ 
ceed  by  rule  making.  46.  Upon  considera¬ 
tion  of  the  entire  record,  including  the 
arguments  made  and  authorities  cited  by 
the  carriers,  we  remain  of  the  view  that 
rule  making  is  an  appropriate  and  proper 
procedure  for  resolving  the  broad  policy 
issues  confronting  us  here.  As  stressed  at 
the  outset  (paragraph  2  above),  this 
proceeding  does  not  undertake  to  decide 
all  of  the  issues  pertinent  to  the  pending 
applications,  and  does  not  go  to  the 
qualifications  of  the  applicants  or  the 
sufficiency  of  particular  proposals.  Such 
questions  will  be  resolved  by  appropriate 
procedures  when  the  applications  are 
processed.  Rather,  our  purpose  here  is  to 
consider  what  A.T.  &  T.  has  described  as 
“basic  and  important  policy  questions  re¬ 
garding  the  future  development  of  the 
common  carrier  communications  services 
throughout  the  United  States”  (para¬ 
graph  12  above) .  These  questions  neces¬ 
sitate  an  analysis  of  the  trends  and  needs 
of  the  industry,  are  common  to  all  of  the 
myraid  proposals  and  opposition  plead¬ 
ings,  and  concern  a  large  number  of 
other  interested  persons.  Moreover,  for 
the  reasons  discussed  in  paragraphs  62- 
102  below,  we  are  of  the  opinion  that  the 
record  and  other  material  officially  be¬ 
fore  the  Commission  affords  ample  basis 
for  a  decision  on  the  policy  questions  and 
that  there  is  no  material  issue  of  fact 
requiring  evidentiary  hearing.  In  our 
judgment,  a  prior  resolution  of  the  policy 
aspect  through  rule  making  procedures 
would  best  conduce  to  a  prompt,  orderly 
and  efficient  disposition  of  these  appli¬ 
cations,  and  would  serve  the  end  of 
justice  to  all  concerned  (see  section  4(j) 
of  the  Communications  Act) . 

47.  The  Commission’s  legal  authority 
to  resolve  the  basic  policy  issues  posed  by 
new  carrier  entry  in  the  specialized  com¬ 
munications  field  through  rule  making 
rather  than  ajudicatory  procedures 
seems  clear.  It  has  been  generally  estab¬ 
lished  since  SEC  v.  Chenery  Corp.,  323 
U.S.  194,  202.  203,  that: 

The  function  of  filling  in  the  interstices 
of  the  Act  should  be  performed  as  much  as 
possible,  through  this  quasi-legislative 
promulgation  of  rules  to  be  applied  in  the 
future.  *  *  *  [T]he  choice  made  between 
proceeding  by  general  rule  or  by  individual, 
ad  hoc  litigation  is  one  that  lies  primarily  in 
the  informed  discretion  of  the  administrative 
agency. 

Section  214  of  the  Communications  Act 
contains  no  explicit  hearing  requirement 


except  as  a  prerequisite  to  an  order  di¬ 
recting  the  establishment  of  facilities 
(section  214(d)).  The  hearing  require¬ 
ment  of  section  309  of  the  Communica¬ 
tions  Act  does  not  withdraw  “from  the 
power  of  the  Commission  the  rule  mak¬ 
ing  authority  necessary  for  the  orderly 
conduct  of  its  business”  (United  States 
v.  Storer  Broadcasting  Co.,  351  U.S.  192, 
202  (1956)),  and  “does  not  preclude  the 
Commission  from  particularizing  stat¬ 
utory  standards  through  the  rule  making 
process”  (FPC  v.  Texaco,  377  U.S.  33,  39 
(1964) ) .  Moreover,  the  general  rule  mak¬ 
ing  power  of  the  Commission  is  not 
limited  to  specific  statutory  authoriza¬ 
tions,  but  extends  to  matters  “not  incon¬ 
sistent  with  the  act  or  law.”  United 
States  v.  Storer  Broadcasting  Co.,  supra, 
351  U.S.  at  202. 

48.  The  adoption  of  policy,  like  that 
of  a  basic  change  in  policy,  “is  better 
and  more  fairly  examined  and  consid¬ 
ered  in  rule  making  proceedings,  where 
the  inquiry  can  be  thorough  and  where 
all  interested  parties  can  participate” 
(Hale  v.  FCC,  425  F.2d  556,  560 

(C.A.D.C.,  1970)).  In  WBEN,  Inc.  v. 
United  States,  396  F.2d  601,  617,  618  (C.A. 
2, 1968) ,  cert.  den.  393  U.S.  914,  the  Court 
stated: 

The  Commission  was  on  solid  ground  as  a 
matter  of  good  sense,  in  concluding  that  “a 
more  particularized  approach  *  *  *  would 
[not]  throw  significantly  more  light  on  the 
appropriate  course  of  action  in  a  given  sit¬ 
uation,  anything  like  enough  to  warrant 
the  burden  involved.  *  *  *”  Adjudicatory 
hearings  serve  an  important  function  when 
the  agency  bases  its  decision  on  the  particu¬ 
lar  situation  of  individual  parties  who  know 
more  about  this  than  anyone  else.  But  when, 
as  here,  a  new  policy  is  based  upon  the  gen¬ 
eral  characteristics  of  an  industry,  rational 
decision  is  not  furthered  by  requiring  the 
agency  to  lose  itself  in  an  excursion  into 
detail  that  too  often  obscures  fundamental 
issues  rather  than  clarifies  them. 

* 

See  also,  American  Airlines,  Inc.  v.  CAB, 
359  F.  2  d  624  (C.A.D.C.) ,  cert.  den.  385 
U.S.  843  (1966) ,  to  effect  that  the  Storer 
doctrine: 

*  *  *  rests  on  a  fundamental  awareness 
that  rule  making  is  a  vital  part  of  the  ad¬ 
ministrative  process,  particularly  adapted  to 
and  needful  for  sound  evaluation  of  policy 
in  guiding  the  future  development  of  indus¬ 
tries  subject  to  administrative  regulation  in 
the  public  interest,  and  that  such  rule  mak¬ 
ing  is  not  to  be  shackled,  in  the  absence  of 
clear  and  specific  Congressional  requirement, 
by  importation  of  formalities  developed  for 
the  adjudicatory  process  and  basically  un¬ 
suited  for  policy  rule  making. 

Accord:  Regular  Common  Carrier  Conf. 
v.  United  States,  307  F.  Supp.  941 
(D.D.C.,  1969).” 


13  See  also,  American  Pilots’  Association  v. 
Quesada,  276  F.  2  d  892,  896  (C.A.D.C.,  1960) ; 
American  Commercial  Lines  v.  CAB,  392  U.S. 
571,  592;  Grain  Elevator,  Flour  &  Feed  Mill 
W.,  ILA,  Local  418  v.  NLRB,  376  F.  2  d  774. 
781  (C.A.D.C.,  1967);  Cornell  University  v. 
United  States,  427  F.  2  d  680,  685  (C.A.  2), 
1970);  Superior  Oil  Company  v.  Federal 
Power  Commission,  322  F.  2  d  601,  612,  619 
(C.A.  9,  1963),  cert.  den.  377  U.S.  922,  rehear, 
den.  377  U.S.  960;  United  Air  Lines,  v.  CAB, 
228  F.  2  d  13,  16  (C.A.D.C.,  1955) . 
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49.  This  Commission  has  generally 
utilized  its  rule  making  powers  in  con¬ 
sidering  the  policy  questions  involved 
in  the  establishment  of  new  communi¬ 
cations  services  on  a  nationwide  basis, 
including  those  with  potential  competi¬ 
tive  impact  on  existing  licensees,  and 
other  matters  of  overall  industry  con¬ 
sequence.  See,  for  example,  Allocations 
of  Frequencies  in  the  Bands  Above  890 
Me,  27  FCC  359  (1959),  reconsideration 
denied  29  FCC  825  (1960) — authorizing 
private  microwave  systems  as  an  alter¬ 
native  to  the  use  of  common  carrier 
facilities;  General  Mobile  Radio  Service 
et  al.,  13  FCC  1190  (1949) — authorizing 
the  development  of  competing  common 
carrier  systems  in  the  two-way  mobile 
radio  field  by  allocating  separate  fre¬ 
quencies  for  landline  and  nonlandline 
companies;  Establishment  of  Domestic 
Communication  Satellite  Facilities  by 
non-Government  Entities,  22  FCC  2d 
86  and  810  (1970) — consideration  of  the 
policy  questions  involved  in  applications 
for  domestic  communications  satellite 
systems;  Television  Inter-City  Relay 
Stations,  17  Pike  &  Fischer,  R.R.  1621 
(1958) — authorizing  television  stations 
'  to  establish  their  own  specialized  inter¬ 
city  microwave  facilities;  Bamberger 
Broadcasting  Services,  Inc.,  11  FCC  211 
(1946) — establishment  of  the  FM  serv¬ 
ice;  Peoples  Broadcasting  Co.  v.  United 
States,  209  F.  2d  286  (C.A.D.C.,  1953) 
and  Logansport  Broadcasting  Corp.  v. 
United  States,  210  F.  2d  24  (C.AD.C., 
1954) — sustaining  the  Commission’s  use 
of  rule  making  to  promulgate  a  nation¬ 
wide  Table  of  Assignments  in  the  tele¬ 
vision  broadcasting  field;  First  and 
Second  Report  and  Order  on  CATV,  38 
FCC  683  (1965)  and  2  FCC  2d  725 
(1966) — rules  governing  the  carriage 
and  nonduplication  of  broadcast  stations 
by  CATV  systems;  First  Report  and 
Order  in  Docket  No.  18397,  20  FCC  2d 
201  (1969) — CATV  program  origination.1* 
50.  It  is  important  to  bear  in  mind 
that  we  are  “concerned  here  only  with 
the  type  of  hearing  required,  not  with 
the  right  to  a  hearing”  (Transcontinent 
Television  Corp.  v.  FCC,  308  F.  2d  339, 
343  (C.A.D.C.,  1962)).  The  parties  have 
been  fully  heard  on  the  issues  specified 
in  the  Notice  in  accordance  with  the  rule 
making  procedures  prescribed  in  the  Ad¬ 
ministrative  Procedure  Act  (5  U.S.C. 
553).  In  addition,  they  have  been  ac¬ 
corded  oral  argument  before  the  Com- 


14  In  the  Second  CATV  Report  the  Com¬ 
mission  attempted  the  evidentiary  hearing 
approach  to  the  carriage  of  distant  signals 
in  major  markets.  But  after  completing 
one  major  market  hearing,  the  Commission 
“recognized  the  inadequacy  of  such  individ¬ 
ual  hearings  and  the  need  ‘for  the  formula¬ 
tion  of  overall  policy’  to  govern  CATV 
operations”  in  major  markets  and  accord¬ 
ingly  instituted  rule  making  “designed  to 
achieve  the  ‘far-ranging,  overall  view  [that] 
is  necessary  if  the  Commission  is  to  come  to 
grips  with  this  dynamic  field’  ”  (Bucks 
County  Cable  TV,  Inc.  v.  United  States,  427 
F.  2d  438,  445-446  (C.A.  3,  1970)).  See  Mid¬ 
west  Television,  Inc.,  13  FCC  2d  478,  488- 
489;  Notice  of  Proposed  Rule  Making  in 
Docket  No.  18397,  15  FCC  2d  417,  433-434. 


mission  en  banc  and  an  opportunity  to 
submit  written  rebuttal.  A  party  is  not 
“entitled  to  insist  upon  a  different  sort  of 
hearing  than  it  was  accorded”  unless 
there  is  a  specific  and  significant  factual 
issue  in  dispute  that  needs  to  be  resolved 
by  confrontation  and  cross-examination 
of  witnesses.  Transcontinent  Television 
Corp.  v.  FCC,  supra;  Goodwill  Stations 
v.  FCC,  325  F.  2d  637,  641-642  (C.A.D.C., 
1963).  The  mere  circumstances  that  an 
issue  may  be  subject  to  controversy  does 
not  necessitate  a  resolution  of  the  mat¬ 
ter  through  adjudicatory  procedures. 
We  are  not  persuaded  that  there  is  any 
such  issue  here  (see  paragraphs  62-102, 
below).  Evidentiary  hearing  is  not  re¬ 
quired  where  the  “applications,  exhibits, 
affidavits,  intervention  petition  and 
other  pleadings,  developed  the  salient 
facts  of  dispute  to  a  sufficient  depth  and 
detail  that  the  Commission  was  enabled 
to  perceive,  define  and  resolve  the  var¬ 
ious  strands  of  public  interest”  (Citi¬ 
zens  for  Allegany  County,  Inc.  v.  FPC, 
414  F.  2d  1125,  1129  (C.A.D.C.,  1969) )  / 13 
Further,  the  “subordinate  questions  of 
procedure  in  ascertaining  the  public  in¬ 
terest,  when  the  Commission’s  licensing 
authority  is  invoked — the  scope  of  the 
inquiry,  whether  applications  should  be 
heard  contemporaneously  or  succes¬ 
sively,  whether  parties  should  be  allowed 
to  intervene  in  one  another’s  proceeding, 
and  similar  questions — were  explicitly 
and  by  implication  left  to  the  Commis¬ 
sion’s  own  devising”  (FCC  v.  WJR,  The 
Goodwill  Station,  Inc.,  337  U.S.  265,  283 
(1949)). 

51.  That  the  carriers  claim  adverse 
impact  may  flow  from  a  policy  in  favor 
of  new  entry,  does  not  invalidate  the 
use  of  the  rule  making  procedure  to 
weigh  that  factor.  Tht  use  of  rule  mak¬ 
ing  may  be  “valid  even  if  its  effect  is  to 
drive  some  operators  out  of  business 
(American  Trucking  Association  v. 
United  States,  344  U.S.  298,  322),  or  the 
results  are  “of  immediate  and  grave 
economic  import  to  petitioner”  (Willia- 
point  Oysters,  Inc.  v.  Ewing,  174  F.  2d 
676,  694  (C.A.  9,  1949),  cert.  den.  339 
U.S.  860,  rehear,  den.  339  U.S.  945),  or 
some  “will  be  easily  able  to  survive  under 
these  rules;  some  will  not”  (Capitol  Air¬ 
ways,  Inc.  v.  Civil  Aeronautics  Board,  292 
F.  2d  755,  758  (C.A.D.C.,  1961). 1,1 


ir>  See  also,  NBC  v.  Federal  Communications 
Commission,  362  F.  2d  946  (C.A.D.C.,  1966); 
Alaska  Steamship  Co.  v.  FMC,  356  U.S.  59 
(1966);  FPC  v.  Texaco  Co.  Inc.,  377  U.S.  33 
(1964);  Pikes  Peak  Broadcasting  Co.  v.  FCC, 
422  F.  2d  671  (C.AD.C. ,  1969);  Railway  Ex¬ 
press  Agency  v.  CAB,  345  F.  2d  445  (C.A. D  C., 
1965);  California  Citizens  Band  Association 
v.  FCC,  362,  F.  2d  946  (C.A.D.C.,  1966). 

1H  See  also,  “The  Choice  of  Rule  Making  or 
Adjudication  in  the  Development  of  Adminis¬ 
trative  Policy,”  78  Harv.  L.  Rev.  921  (March 
1965);  Robinson,  “The  Making  of  Adminis¬ 
trative  Policy:  Another  Look  at  Rulemaking 
and  Adjudication  and  Administrative  Pro¬ 
cedural  Reform,”  118  U.  of  Pa.  Law  Review 
485  (1970)  Davis,  Administrative  Law 

Treatise,  Vol.  1,  Sec.  6.13,  1965,  Pocket  Supp., 
pages  150-151;  “The  Use  of  Agency  Rule- 
making  to  Deny  Adjudication  Apparently 
Required  by  Statute,”  54  Iowa  Law  Review 
1086  (1969). 


52.  We  are  not  persuaded  by  Western 
Union’s  contention  that  the  broad  policy 
issues  involved  in  new  entry  should  be 
examined  in  individual  proceedings  on 
a  route  by  route  basis.  As  A.T.  &  T.  points 
out,  we  are  concerned  here  with  the  fu¬ 
ture  development  of  communications 
services  throughout  the  United  States. 
Both  A.T.  &  T.  and  Western  Union  oper¬ 
ate  on  a  nationwide  basis.  Datran  has 
proposed  a  nationwide,  switched  net¬ 
work,  the  MCI  carriers  also  propose  na¬ 
tionwide  operations  through  intercon¬ 
nection,  and  various  other  applicants 
(such  as  Southern  Pacific,  Western  Tele¬ 
communications,  Inc.,  and  United 
Video)  have  proposed  routes  crossing 
very  large  geographic  areas  of  the  United 
States.  Moreover,  many  of  the  potential 
customers  expressing  a  need  for  and  in¬ 
terest  in  the  proposed  service  have  busi¬ 
ness  operations  or  other  activities  which 
are  nationwide  in  scope.  While  there 
obviously  may  be  some  differences  among 
routes,  no  circumstances  have  been  called 
to  our  attention  that  might  lead  us  to 
believe  that  new  entry  to  serve  expand¬ 
ing  and  new  markets  for  specialized 
communications  service  would  be  con¬ 
trary  to  the  public  interest  in  any  par¬ 
ticular  area.  Our  review  of  the  applica¬ 
tions  and  opposition  pleadings  filed  prior 
to  the  Notice  clearly  indicates  that  in 
each  case  both  sides  rely  essentially  on 
the  same  arguments.  We  see  no  interest 
of  the  public  to  be  served  by  holding 
a  multiplicity  of  proceedings  to  consider 
the  same  contentions  over  and  over 
again,  or  by  a  piecemeal,  regional  evalu¬ 
ation  of  policy  factors  which  are  essen¬ 
tially  nationwide  in  scope.  If  the  record 
before  us  enables  us  to  conclude — as  we 
believe  it  does — that  new  entry  on  a  na¬ 
tionwide  basis  is  in  the  public  interest,  it 
follows  that  route-by-route  analysis  as 
sought  by  Western  Union  is  neither  nec¬ 
essary  nor  desirable.  Moreover,  the  delay 
entailed  in  such  a  cumbersome  procedure 
would  be  contrary  to  the  public  interest 
in  an  early  resolution  of  the  need  for 
the  systems  proposed  to  be  established. 

53.  Contrary  to  the  further  conten¬ 
tion  of  Western  Union,  we  have  not  ab¬ 
dicated  our  regulatory  functions  or  en¬ 
gaged  in  a  wholesale  de-regulation  of  a 
class  of  carriers  by  invoking  our  rule 
making  powers  to  consider  the  policy  is¬ 
sues  posed  by  new  entry  in  the  special¬ 
ized  field.  Where,  as  here,  the  rule 
making  procedure  permits  a  sound  evalu¬ 
ation  and  determination  of  policy  to 
guide  the  future  development  of  the  in¬ 
dustry  and  is  also  conducive  to  a  prompt, 
orderly  and  efficient  disposition  of  the 
matters  at  issue,  we  are  effectuating  our 
statutory  responsibilities,  rather  than 
abrogating  them,  by  choosing  the  pro¬ 
cedure  deemed  most  suitable  to  a  resolu¬ 
tion  of  the  kind  if  issue  before  us.17  SEC 


17  As  in  the  case  of  any  policy  or  rule  of 
general  applicability,  a  waiver,  exception  or 
evidentiary  hearing  may  be  granted  upon  an 
adequate  showing  of  exceptional  circum¬ 
stances  making  it  inappropriate  to  apply 
the  policy  or  rule  in  a  particular  situation. 
United  States  v.  Storer  Broadcasting  Co., 
351  U.S.  192,  205  (1955). 
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v.  Chenery  Corp.,  supra;  Hale  v.  FCC, 
supra.  Our  disposition  of  the  policy  as¬ 
pect  is  consistent  with  applicable  legal 
standards  (see  sections  (b)  and  (c)  be¬ 
low)  ,  and  does  not  constitute  a  determi¬ 
nation  that  all  or  any  of  the  pending 
applications  will  be  granted.  Each  appli¬ 
cation  must  still  meet  applicable  statu¬ 
tory  standards  and  comport  with  the  pol¬ 
icies  established  herein.  Thus,  each 
applicant  will  be  “required  to  make  a 
satisfactory  showing  that  it  is  qualified 
and  that  the  service  it  seeks  to  offer  is 
technically  and  economically  sound  and 
would  otherwise  serve  the  public  inter¬ 
est”  (paragraph  2  above) . 

54.  In  sum,  assuming  the  validity  of 
our  conclusion  below  (section  (c) )  as  to 
the  absence  of  any  significant  factual 
issue  requiring  resolution  through  con¬ 
frontation  and  cross-examination  of  wit¬ 
nesses,  we  must  reject  the  contention 
that  we  have  exceeded  our  legal  author¬ 
ity  or  abused  our  discretion  by  utilizing 
the  rule  making  procedure  to  determine 
Issue  A. 

b.  Applicable  legal  standard  for  au¬ 
thorizing  new  entry.  55.  The  carriers  fur¬ 
ther  contend  that  the  staff  analysis  does 
not  comport  with  the  applicable  legal 
standard  for  authorizing  new  carrier 
entry.  They  assert  that  under  section 
309  of  the  Act,  where  an  applicant  is  a 
carrier  the  Commission  must  apply  the 
standards  of  section  214.  It  is  further 
claimed  that  this  section  was  enacted  to 
avoid  wasteful  competition  and  uneco¬ 
nomic  duplication  of  facilities,  and  re¬ 
quires  a  finding  that  there  is  a  need  for 
the  proposed  services  which  existing  car¬ 
riers  are  not  now  adequately  meeting  and 
could  not  in  the  future  adequately  meet. 
We  are  of  the  opinion  that  this  is  too 
narrow  a  construction  of  sections  309  and 
214  and  the  Commission’s  responsibili¬ 
ties  thereunder. 

56.  The  statutory  standard  governing 
the  Commission’s  consideration  of  ap¬ 
plications  for  microwave  radio  facilities 
to  provide  common  carrier  services  is 
broadly  stated  in  sections  309  and  214 
of  the  Communications  Act;  whether  a 
grant  would  serve  the  present  or  future 
public  interest,  convenience  and  neces¬ 
sity — a  “criterion  not  too  indefinite  for 
fair  enforcement.”  FCC  v.  RCA  Com¬ 
munications,  Inc.,  346  U.S.  86,  90  (1953). 
In  determining  the  threshold  question 
here  as  to  whether  a  licensing  policy  in 
favor  of  new  entry  would  meet  that  test, 
the  basic  touchstone  for  decision  is  the 
Commission’s  mandate  to  regulate  “in¬ 
terstate  and  foreign  commerce  in  com¬ 
munication  by  wire  and  radio  so  as  to 
make  available,  so  far  as  possible,  to  all 
the  people  of  the  United  States  a  rapid, 
efficient,  nationwide,  and  worldwide  wire 
and  radio  communications  service  with 
adequate  facilities  at  reasonable  charges 
*  *  *”  (section  1  of  the  Act).  Section 
303(g)  of  the  Act  further  directs  that 
the  Commission  shall  “generally  en¬ 
courage  the  larger  and  more  effective  use 
of  radio  in  the  public  interest.” 

57.  In  order  to  accomplish  this  “com¬ 
prehensive  mandate,”  the  Commission 
was  given  “not  niggardly  but  expansive 
powers”  and  wide  discretion  to  adopt 


flexible  procedures,  rules  and  orders 
to  meet  everchanging  communications 
needs.  Sections  4  (i)  and  (j)  and  303 (r) 
of  the  Communications  Act;  National 
Broadcasting  Co.  v.  United  States,  319 
U.S.  190;  FCC  v.  Pottsville  Broadcasting 
Co.,  309  U.S.  134,  137-138;  United  States 
v.  Southwestern  Cable  Co.,  392  U.S.  157, 
172-173;  United  States  v.  Storer  Broad¬ 
casting  Co.,  351  U.S.  192,  202-203.  This 
flexibility  to  take  administrative  action 
imperative  for  the  achievement  of  an 
agency’s  ultimate  purpose  applies  not 
only  to  broadcasting  but  also  to  the  field 
of  common  carrier  regulation.  Permian 
Basin  Area  Rate  Cases,  390  U.S.  747,  776- 
777;  American  Trucking  Association  v. 
Atchison,  Topeka  and  S.  F.  Ry.  Co.,  387 
U.S.  397,  416.“  As  the  Supreme  Court 
stated  in  American  Trucking  (id.) : 

[We]  agree  that  the  Commission,  faced 
with  new  developments  or  in  light  of  recon¬ 
sideration  of  the  relevant  facts  and  its  man¬ 
date,  may  alter  Its  past  interpretation  and 
overturn  past  administrative  rulings  and 
practice.  *  *  *  In  fact,  although  we  make 
no  Judgment  as  to  the  policy  aspects  of 
the  Commission’s  action,  this  kind  of  flexi¬ 
bility  and  adaptabUity  to  changing  needs 
and  patterns  of  transportation  is  an  essen¬ 
tial  part  of  the  office  of  a  regulatory  agency. 
Regulatory  agencies  do  not  establish  rules 
of  conduct  to  last  forever;  they  are  sup¬ 
posed  within  the  limits  of  the  law  and  of 
fair  and  prudent  administration,  to  adopt 
their  rules  and  practices  to  the  Nation’s 
needs  in  a  volatile  and  changing  economy. 
They  are  neither  required  nor  supposed  to 
regulate  the  present  and  the  future  within 
the  inflexible  limits  of  yesterday. 

58.  It  is  settled,  moreover,  in  the  com¬ 
munications  common  carrier  field  that 
“competition  is  a  relevant  factor  in 
weighing  the  public  interest”  and  that 
the  exercise  of  the  Commission’s  statu¬ 
tory  responsibility  “leaves  wide  discre¬ 
tion  and  calls  for  imaginative  interpre¬ 
tation.”  FCC  v.  RCA  Communications, 
Inc.,  346  U.S.  86,  90,  93-97  (1953).  To  be 
sure,  the  Commission  may  not  grant  ap¬ 
plications  to  provide  a  competitive  serv¬ 
ice  merely  because  it  assumes  that  “com¬ 
petition  is  bound  to  be  of  advantage,  in 
an  industry  so  regulated  and  so  largely 
closed  as  this  one”  (id.,  at  97).  However, 
it  may  authorize  competitive  entry  after 
an  analysis  of  the  trends  and  needs  of 
the  industry  and  in  the  exercise  of  “the 
discretion  given  it  by  the  Congress”  (id., 
at  95,  97).  “In  reaching  a  conclusion 
that  duplicating  authorizations  are  in 
the  public  interest  wherever  competition 
is  reasonably  feasible,  the  Commission 
is  not  required  to  make  specific  findings 
of  tangible  benefit”  (id.,  at  96).  “In  the 
nature  of  things,  the  possible  benefits  of 
competition  do  not  lend  themselves  to 
detailed  forecast  (id.,  at  96) .  The  “Com¬ 
mission  must  at  least  warrant,  as  it  were, 
that  competition  will  serve  some  benefi¬ 
cial  purpose  such  as  maintaining  good 
service  or  improving  it”  (id.,  at  97). 
While  an  applicant  is  not  required  to 
demonstrate  tangible  benefits,  there  must 
be  “ground  for  reasonable  expectation 


11  See  also,  Fuchs,  “The  New  Administra¬ 
tive  State;  Judicial  Sanction  for  Agency  Self- 
Determination  In  the  Regulation  of  Indus¬ 
try,”  69  Columbia  Law  Review  216  (1969). 


that  competition  may  have  some  bene¬ 
ficial  effect”  (id.,  at  97)  " 

59.  Upon  review  of  the  staff  analysis, 
we  think  that  it  follows  the  standard  of 
the  RCA  case  and  treats  the  considera¬ 
tions  pertinent  to  the  exercise  of  our  dis¬ 
cretion.  We  do  not  agree  with  the  car¬ 
riers’  position  that  a  policy  in  favor  of 
new  entry  can  legally  and  appropriately 
be  adopted  only  if  we  conclude  that  the 
established  carriers  could  not,  in  the 
future,  adequately  provide  the  proposed 
services.  (See  also,  paragraphs  72 
through  76  below) .  There  is  no  uniform 
requirement  that  new  entry  may  be 
authorized  only  if  existing  carriers  are 
unable  or  unwilling  to  provide  the  pro¬ 
posed  services.20  Adequacy  of  existing 


1,1  On  remand  in  that  case  the  Commission 
concluded  on  the  basis  of  its  experience  that 
competition  resulting  from  a  grant  of  the 
applications  was  reasonably  feasible  and 
would  serve  the  public  interest.  It  stated; 
“What  we  require  is,  that,  in  order  to  be 
successful  an  applicant  must  demonstrate 
that,  as  has  been  done  here,  through  the 
operation  of  such  a  circuit,  some  public  need 
would  be  served  or  some  advantage  would 
accrue  to  the  public,  or  at  least  that  there 
is  a  reasonable  expectation  that  such  com¬ 
petition  may  have  some  beneficial  effect.” 
Mackey  Radio  and  Telegraph  Company,  Inc., 
19  FCC  1321,  1350  (1955),  aff’d.  RCA  Com¬ 
munications,  Inc.  v.  FCC,  238  F.  2d  24,  27-28 
(1956) ,  cert.  den.  352  U.S.  1004  (1957) . 

“It  has  often  been  stated  in  cases  involv¬ 
ing  the  enjolnment  of  uncertificated  con¬ 
struction  (e.g.,  Texas  &  Pacific  Ry.  v.  Gulf 
C.  &  S.  F.  Ry.,  270  U.S.  266,  277  ( 1926) ;  Texas 
N.O.R.R.  v.  The  Northside  Belt  Ry.,  276  U.S. 
475,  479  (1928) ;  Long  Island  R.R.  v.  New  York 
Central  R.R.,  281  F.  2d  379,  384  (C.A.  2, 1930) ) 
that  the  purpose  of  requiring  a  certificate  for 
new  construction  under  the  Interstate  Com¬ 
merce  Act  was  to  prevent  waste  of  carrier  re¬ 
sources  of  two  sorts — waste  of  the  resources 
of  the  constructing  carrier  by  unwise  expend¬ 
itures  and  waste  of  the  resources  of  other 
carriers  by  extension  of  a  new  carrier  into  an 
area  adequately  served  by  existing  lines.  How¬ 
ever,  this  does  not  mean  that  the  ICC  in  de¬ 
ciding  whether  to  issue  a  certificate  under  the 
public  interest,  convenience  and  necessity 
criterion  of  that  Act  may  not  take  into  ac¬ 
count  “the  transportation  needs  of  the  pub¬ 
lic,”  the  “necessity  of  enlarging  transporta¬ 
tion  facilities,”  and  “measures  which  ‘would 
best  promote  the  service  in  the  interest  of  the 
public  and  the  commerce  of  the  people’.”  New 
York  Central  Securities  Corp.  v.  United 
States,  287  U.S.  12,  24-25.  Moreover,  what¬ 
ever  the  analogy  between  the  railroad  cases 
and  competitive  entry  in  the  monopoly 
telephone  and  telegraph  fields,  “questions  of 
competitive  injury  in  the  transportation  field 
are  very  different  from  questions  of  public 
injury  in  the  field  of  communications”  in 
others  areas  and  this  Commission  need  not 
adopt  the  rationale  of  ICC  decisions  where 
they  are  of  little  relevance  to  the  situation 
before  it.  Carter  Mountain  Transmission 
Corp.  v.  FCC,  321  F.  2d  359,  362-363 
(C.A.D.C.) ,  cert.  den.  375  U.S.  951  (1963). 
What  is  involved  here  is  a  quite  different 
situation:  the  sharing  of  relatively  new  mar¬ 
kets  which  are  expanding  at  a  rapid  rate  and 
have  a  very  large  future  growth  potential. 
Further,  while  wasteful  duplication  is  gen¬ 
erally  to  be  avoided,  duplication  is  not  waste¬ 
ful  where  a  certificating  agency  appropri¬ 
ately  concludes  that  competition  is  reason¬ 
ably  feasible  and  may  be  expected  to  have 
some  beneficial  effect  (FCC  v.  RCA  Commu¬ 
nications,  Inc.,  supra) . 
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common  carrier  service  is  “only  one  ele¬ 
ment  to  be  considered  in  arriving  at  the 
broader  determination  of  public  con¬ 
venience  and  necessity  *  *  *.  Other  ele¬ 
ments  of  importance  appear  to  be  the 
desirability  of  competition,  the  desir¬ 
ability  of  different  kinds  of  service  and 
the  desirability  of  improved  services.” 
Nashua  Motor  Express,  Inc.  v.  United 
States,  230  F.  Supp.  646,  652  (D.  N.H., 
1964),  and  cases  there  cited.-1  Where,  as 
here,  growing  future  traffic  is  involved, 
the  “adequacy  of  existing  carriers  to  ren¬ 
der  the  new  service  is  not  determinative” 
(ICC  v.  J-T  Transport  Co.,  368  U.S.  81,  88 
(1961) )  ,23  A  certificating  agency  “should 
consider  the  public  interest  in  maintain¬ 
ing  the  health  and  stability  of  existing 
carriers,  see  United  States  v.  Drum,  368 
U.S.  370,  374  (1962);  but  it  is  also  true 
that,  upon  the  basis  of  appropriate  find¬ 
ings,  ‘the  Commission  may  authorize  the 
certificate  even  though  the  existing  car¬ 
riers  might  arrange  to  furnish  success¬ 
fully  the  projected  service.’  ”  United 
States  v.  Dixie  Highway  Express,  Inc., 
389  U.S.  409,  411-412  ( 1967) .  See  also,  ICC 
v.  Parker,  326  U.S.  60,  70  (1945) . 

60.  “tNlo  carrier  is  entitled  to  protec¬ 
tion  from  competition  in  the  continuance 
of  a  service  that  fails  to  meet  a  public 
need,  nor,  by  the  same  token,  should  the 
public  be  deprived  of  a  new  and  improved 
service  because  it  may  divert  some  traffic 
from  other  carriers.”  Schaffer  Transpor¬ 
tation  Co.  v.  United  States,  355  U.S.  83, 
91  (1957).  A  certificating  agency  “may 
properly  look  to  the  existence  of  some 
competition,  even  if  entry  is  limited  by 
legal  barriers  or  regulatory  necessity,  as 
an  important  and  effective  tool  in  in¬ 
creasing  efficiency  and  quality  of  serv¬ 
ice.”  Atlantic  Seaboard  Corp.  v.  FPC, 
404  F.2  d  1268,  1272  (C.A.D.C.,  1968). 
When  an  industry  is  “a  highly  regulated 
industry  critical  to  the  Nation’s  welfare,” 
this  “makes  the  play  of  competition  not 
less  important  but  more  so.”  United 


21  As  the  Department  of  Justice  points 
out,  the  older  ICC  decisions  in  motor  carrier 
cases,  such  as  Hudson  Transit  Lines,  Inc.  v. 
United  States,  82  F.  Supp.  153  (S.D.  N.Y., 
1948),  ail’d.  338  U.S.  802  (1949),  no  longer 
represent  the  modern  approach  in  the  motor 
carrier  field.  See  also,  Fulda:  Competition  in 
the  Regulated  Industries  (Transportation) 
88  (1961):  “The  central  fact  of  intercity 
motor  carriage  of  passengers  is  the  existence 
of  the  Greyhound  Corporation  *  *  *  Hence 
certification  attempts  by  independent  bus 
lines  usually  represent  attempts  to  compete 
with  the  giant  who  overshadows  the  industry. 
It  is  not  surprising  that,  on  the  whole,  the 
Commission  reacted  favorably  to  these  ef¬ 
forts.” 

22  In  the  J-Transport  Co.  case,  the  Supreme 
Court  stated  that: 

“By  indulging  in  a  presumption  ‘that  the 
services  of  existing  carriers  will  be  adversely 
affected  by  a  loss  of  potential  traffic,  even  if 
they  have  not  handled  it  before,’  and  by 
assigning  to  the  applicants  the  burden  of 
proving  the  inadequacy  of  existing  services, 
the  Commission  favored  the  protestants’  in¬ 
terests  at  the  expense  of  the  shippers’  in  a 
manner  not  countenanced  by  anything  dis¬ 
coverable  in  Congress’  delegation  to  it  of 
responsibility.”  (368  U.S.,  at  90). 


States  v.  Philadelphia  National  Bank, 
347  U.S.  321,  372  (1963).  In  Strickland 
Transportation  Co.,  Inc.,  Extension — 
Louisiana  Routes,  77  M.C.C.  655  (1958), 
additional  competition  was  certificated 
because  the  existing  carriers  “cannot  be 
depended  upon  to  provide  the  type  of 
service  of  which  they  are  capable,  except 
when  faced  with  imminent  threat  of 
additional  competition.”  And  when  there 
is  doubt  as  to  whether  the  facilities  of 
existing  carriers  will  be  expanded  fast 
enough  to  meet  growing  and  significant 
future  needs,  a  certificating  “Commis¬ 
sion  has  discretion  to  decide”  that  “the 
public  interest  requires  that  future 
*  *  *  needs  be  assured  rather  than  left 
uncertain,”  i.e.,  that  the  best  regulatory 
action  is  to  certificate  additional  car¬ 
riers  prepared  to  meet  those  needs. 
United  States  v.  Detroit  and  Cleveland 
Navigation  Co.,  326  U.S.  236,  241  (1945). 

61.  It  is  in  this  broader  and  more  flexi¬ 
ble  context  that  we  believe  we  should 
apply  the  statutory  standards  of  sections 
309  and  214  to  resolution  of  the  issue  of 
entry  which  is  before  us. 

c.  The  sufficiency  of  the  record  to  en¬ 
able  a  decision  on  the  merits.  62.  We  turn 
now  to  the  carriers’  argument  that  the 
staff  analysis  rests  on  untested  and  un¬ 
supported  assumptions,  and  that  eviden¬ 
tiary  hearing  is  necessary  to  determine 
the  nature  and  extent  of  the  potential 
market,  the  need  for  new  entry,  and  the 
effect  on  existing  carriers  and  their 
services. 

63.  Upon  review  of  the  entire  record 
and  other  material  officially  before  the 
Commission,  we  find  ample  support  for 
the  staff’s  conclusions  as  to  the  trend  of 
the  communications  industry  generally, 
the  nature  of  the  potential  market,  and 
the  public  need  and  demand  for  the  pro¬ 
posed  services.  (Notice,  paragraphs 
29-30.)  There  is  no  room  for  dispute  that 
the  demand  for  communications  services 
is  growing  very  rapidly  and  can  be  ex¬ 
pected  to  continue  to  expand  at  very  high 
rates.  This  is  shown  by  the  statistics  con¬ 
tained  in  the  carriers’  annual  reports  to 
the  Commission  and  other  filings  over 
the  last  several  years.33  Projecting  pres¬ 
ent  growth  rates,  A.T.  &  T.  has  esti¬ 
mated  that  the  existing  plant  of  the 
Bell  System  would  quadruple  by  1980 
(see  statement  of  A.T.  &  T.  Vice  Presi¬ 
dent  R.  R.  Hough  before  the  FCC  during 
continuance  surveillance  meetings,  week 
of  September  8,  1969).  It  is  clear,  more¬ 
over,  that  this  projection  is  based  pri¬ 
marily  upon  the  rapidly  expanding 
growth  in  local  and  interstate  use  of  the 
standard  voice  communications  services 
of  the  Bell  System — services  which  the 
applicants  do  not  seek  to  provide.  Inter- 


23  The  carriers  do  not,  of  course,  repudiate 
the  figures  contained  in  their  own  reports  to 
the  Commission.  MCI  in  its  comments  has 
accurately  referred  to  some  of  these  statis¬ 
tics.  We  occasionally  select  others  as  more 
relevant  for  our  purposes.  While  the  choice 
as  to  the  relevant  statistics  may  be  subject 
to  argument,  the  statistics  themselves  are 
unchallenged  and  do  no  require  evidentiary 
hearing. 


state  revenues  eonstitute  only  about  30 
percent  of  A.T.  &  T.’s  total  revenues,  and 
about  87  percent  of  the  interstate  reve¬ 
nue  is  derived  from  message  toll  tele¬ 
phone  and  wide  area  telephone  services 
which  have  an  annual  growth  rate  of 
about  12  percent.  Indeed,  A.  T.  &  T.  notes 
in  its  comments  that  the  “greatest  serv¬ 
ice  demand  has  been  and  still  is  for  voice 
communication”  (A.T.  &  T.  comments, 
page  50). 

64.  It  may  be  helpful  at  this  point  to 
clarify  one  matter.  Contrary  to  the  con¬ 
tention  of  some  of  the  parties,  the  staff 
analysis  did  not  err  by  placing  too  much 
emphasis  on  A.T.  &  T.  and  too  little  on 
Western  Union  and  the  independent  tele¬ 
phone  companies.  In  analysing  the  trends 
of  the  industry,  the  needs  of  the  public, 
and  the  effect  of  new  entry  in  the  inter¬ 
state  specialized  field  on  services  of  es¬ 
tablished  carriers,  it  is  necessary  and 
appropriate  to  focus  primarily  on 
A.T.  &  T.  There  is  no  question  but  that 
A.T.  &  T.  is  now  the  dominant  entity  on 
the  domestic  communications  scene.  In 
1970,  the  Bell  System  had  gross  operat¬ 
ing  revenues  of  approximately  $16.9  bil¬ 
lion,  as  compared  to  approximately  $402.4 
million  for  Western  Union,  and  their 
gross  investments  in  communications 
plant  were  approximately  $54.8  billion 
for  the  Bell  System  and  $939.6  million 
for  Western  Union  (1970  A.T.  &  T.  An¬ 
nual  Report  (Form  M),  Schedule  12A; 
1970  Western  Union  Annual  Report 
(Form  O  Advance  Copy),  Schedule  100). 
A.T.  &  T.’s  investment  program  is  on  the 
order  of  $7.7  billion  for  1971  and  $8.2  bil¬ 
lion  for  1972.  While  Western  Union’s 
revenues  and  facilities  are  growing,24  its 
operations  are  on  a  modest  scale  along¬ 
side  those  of  A.T.  &  T.  For  purposes  of 
this  proceeding,  we  accept  the  estimate 
of  USITA  (Appendix  C,  page  31)  that  the 
independent  telephone  companies  have 
invested  over  $11  billion  in  some  11,000 
local  exchanges.  However,  they  par¬ 
ticipate  in  interstate  service  primarily  by 
providing  local  distribution  facilities 
which  interconnect  with  the  facilities  of 
the  Bell  System.  They  do  not,  with  minor 
exceptions,  furnish  intercity  facilities. 
Thus,  while  the  potential  impact  on 
Western  Union  and  the  independents  is 
a  relevant  factor  to  be  weighed  in  our 
determination  (see  paragraphs  84 
through  87  below) ,  we  must  pay  particu¬ 
lar  attention  to  the  entity  upon  which 
the  public  is  now  primarily  dependent  for 
the  provision  of  interstate  services. 

65.  There  is  abundant  support  for  the 
staff’s  conclusions  that  the  specialized 
communications  market,  particularly  for 
data  communications,  is  growing  at  a 
rapid  rate,  and  that  there  is  a  very  large 


-*  Western  Union’s  revenue  growth  is  shown 
by  its  annual  reports.  Moreover,  in  applying 
for  microwave  facilities  on  its  Cincinnati- 
Atlanta  route  (File  Nos.  5623/6633-C1-P-70, 
granted  by  Commission  action  released  on 
April  16,  1971,  FCC  71-391),  Western  Union 
stated  that  its  growth  rate  nationwide  has 
been  14.8  percent  (despite  the  falling  volume 
of  message  traffic). 
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potential  market  yet  to  be  developed.  The 
market  studies  of  the  applicants  all 
points  in  that  direction  (e.g.,  the  studies 
submitted  with  the  MCI  applications  by 
Spindletop  Research  Center  and  Arthur 
D.  Little  &  Co.; 20  Datran’s  market  studies 
some  of  which  were  conducted  by  Booz, 
Allen,  and  Hamilton,  Inc.  (see  Appendix 
C,  pages  9-10) ;  Southern  Pacific’s  field 
survey  and  the  market  study  made  on  its 
behalf  by  Computer  Sciences  Corp.  (see 
Appendix  C,  page  14) ;  and  a  market 
study  made  by  Arthur  D.  Little,  Inc.  for 
Nebraska  Consolidated  Communications 
Corp.  (NCCC) ,  a  survey  conducted  by  the 
NCC  staff,  and  letters  of  interest  from 
various  firms  (see  Appendix  D  pages 
6-7)). 

66.  The  market  studies  of  the  appli¬ 
cants  are  generally  consistent  with  the 
forecasts  made  in  independent  reports  to 
the  Commission  by  Stanford  Research 
Institute  (SRI)  and  Dittberner  Associ¬ 
ates  (Dittberner) ,  other  published  fore¬ 
casts,2*  the  record  in  the  Computer  In¬ 
quiry  (Docket  No.  16979),  and  our  own 
findings  in  that  proceeding.  In  its  report 
to  the  Commission  in  the  Computer  In¬ 
quiry,27  SRI  forecast  that  data  usage 
(measured  in  terminal  hours)  would  in¬ 
crease  from  less  than  1  percent  of  total 
usage  of  the  Bell  System  plant  to  be¬ 
tween  10-50  percent  of  total  usage  by 
1980  (1  SRI  Report  7379B,  page  51). 
A.T.  &  T.’s  estimate  in  the  Computer 
Inquiry  was  that  data  usage  would 
amount  to  5-10  percent  of  peak  network 
load  by  1980.  For  the  Dittberner  forecasts 
as  to  anticipated  dynamic  growth  in  data 
communications,  see  pages  20,  22  of  its 
report  on  extended  interconnection  priv¬ 
ileges  of  customer-owned  equipment, 
submitted  to  the  Commission  on  Septem¬ 
ber  1,  1970. 


*  In  addition  to  the  Spindletop  and  A.  D. 
Little  studies,  the  MCI  applications  contain: 

(1)  A  regional  study  summarizing  the 
types  of  firms  in  that  region  and  growth  rates 
of  the  firms  by  various  economic  indicators: 

(2)  Letters  of  intent  and  interest  from 
firms  contacted  by  the  MCI  carriers; 

(3)  A  mail  questionnaire  and  tabulation 
of  results:  and  a 

(4)  Study  prepared  by  Technical  Com¬ 
munications  Corp.,  entitled:  “The  Adverse 
Effect  of  Data  Transmission  on  the  Voice 
Network.” 

36  See,  e.g.,  “Terminal  Makers  Brisk  Outlet 
for  Modem,  Coupler  Procedures,”  Electronic 
News,  June  1,  1970,  p.  4;  Auerback,  "Terminal 
Shakeout  on  the  Way,”  Datamation,  May, 
1970,  p.  81;  R.  L.  Arouson,  “What’s  Happen¬ 
ing  to  Data  Communication,”  Control  En¬ 
gineer,  November  1969,  pp.  107-111;  “Whole 
New  Market,”  Forbes,  July  1,  1969,  p.  43; 
Manley  R.  Irwin,  "Computers  and  Communi¬ 
cations:  The  Economics  of  Interdependence,” 
Law  and  Contemporary  Problems,  Duke  Uni¬ 
versity  Spring  1969,  Vol  XXXIV,  p.  361; 
President’s  Task  Force  on  Communications 
Policy,  Staff  Paper  1,  Part  I  (Clearinghouse 
for  Federal  Scientific  and  Technical  Informa¬ 
tion,  Springfield,  Virginia,  June  1969),  Ap¬ 
pendix  A,  pp.  22,  24. 

87  See,  Stanford  Research  Institute  Reports 
7379B,  Policy  Issues  Presented  by  the  Inter¬ 
dependence  of  Computer  and  Communica¬ 
tions  Services,  et  al.  (2  Vols.),  prepared  for 
the  FCC,  Contract  RC-10056,  February  1969. 


67.  As  we  found  in  our  final  report 
and  order  in  the  Computer  Inquiry  (FCC 
71-255,  paragraph  7),  there  is  “virtually 
unanimous  agreement  by  all  who  have 
commented  in  response  to  our  inquiry, 
as  well  as  by  all  those  who  have  contrib¬ 
uted  to  the  rapidly  expanding  profes¬ 
sional  literature  in  the  field,  that  the 
data  processing  industry  has  become  a 
major  force  in  the  American  economy, 
and  that  its  relative  importance  to  the 
economy  will  increase  in  both  absolute 
and  relative  terms  in  the  years  ahead.”  “ 
We  further  found  that  “data  processing 
cannot  survive,  much  less  develop  fur¬ 
ther,  except  through  reliance  upon  and 
use  of  communications  facilities  and 
services”  (ibid.). 

68.  Finally,  the  carriers  themselves  do 
not  dispute  the  present  and  potential  fu¬ 
ture  growth  of  the  specialized  communi¬ 
cations  market,  particularly  for  data 
communication.  In  its  comments  in  this 
proceeding,  A.T.  &  T.  projected  that  pri¬ 
vate  line  revenues  would  grow  to  $1.5 
billion  by  1975  and  $2.7  billion  by  1980“ 
A.T.  &  T.  further  notes  that  the  growth 
rate  for  data  sets  was  over  50  percent  in 
1969  (Transcript  of  Oral  Argument, 
p.  162),  and  concedes  that  there  is  “no 
real  dispute”  that  the  “market  for  data 
communications  is  large  and  is  growing” 
(Appendix  C,  p.  23) .  Western  Union  also 
“believes  that  there  is  an  expanding  mar¬ 
ket  for  communications  services,  includ¬ 
ing  data  communications  as  well  as  other 
forms”  (Western  Union  comments, 
page  2). 

69.  While  there  may  be  some  overlap 
between  the  services  proposed  by  the 
applicants  and  the  present  offerings  of 
the  established  carriers,  we  find  sufficient 
warrant  for  the  staff’s  conclusion  that 
the  applicants  are  seeking  primarily  to 
develop  new  services  and  markets,  as  well 
as  to  tap  latent,  but  undeveloped  sub- 
markets  for  existing  services,  so  that  the 
effect  of  new  entry  may  well  be  to  ex¬ 
pand  the  size  of  the  total  communica¬ 
tions  markets.  To  be  sure,  the  established 
carriers  now  provide  data  transmission 
and  private  line  services.  However,  the 
services  proposed  by  the  applicants  have 
technical  and  service  features  signifi¬ 
cantly  different  from  those  of  the  estab¬ 
lished  carriers.  As  the  staff  notes  (Notice, 
paragraph  29) ,  the  existing  communica¬ 
tions  network  of  the  Bell  System  was 
established  to  meet  the  requirements  of 
the  voice  transmission  market  where  con¬ 
sumer  demands  are  generally  similar  and 
economies  of  scale  may  be  achieved. 


26  The  responses  in  the  Computer  Inquiry 
are  summarized  in  Vol.  2  of  the  SRI  Report, 
supra. 

38  As  MCI  points  out,  in  1969  A.T.  &  T.’s 
reported  revenues  from  five  categories  of  toll 
private  line  services  (telephone,  teletype¬ 
writer,  other  telegraph,  Telpak,  and  other 
services)  amounted  to  approximately  $561 
million  (or  $638  million  if  revenues  from 
program  transmission  are  Included).  Bell 
System  Annual  Reports  for  1969  (FCC  Form 
M),  Sched.  34,  p.  50.  The  average  annual 
growth  rate  in  private  line  revenues  between 
1965  and  1969  was  14.9  percent  (MCI  com¬ 
ments,  p.  114). 


The  facilities  were  engineered  for  voice 
and  record  analog  transmission  (though 
digital  transmission  facilities  are  being 
gradually  incorporated),  and  with  de¬ 
sign  objectives  optimized  for  voice  (e.g., 
the  avoidance  of  steady  line  noise  more 
than  impulse  noise  and  phase  distortion 
(see  Notice,  footnote  19)).  This  is  en¬ 
tirely  understandable  since  the  “greatest 
demand  has  been  and  still  is  for  voice 
communication”  and  the  general  public 
must  depend  primarily  upon  the  switched 
voice  network  of  the  Bell  System  for 
the  provision  of  this  basic  service.  The 
maintenance  and  improvement  of  such 
service  is  therefore  a  matter  of  first  pri¬ 
ority  for  the  Bell  System. 

70.  However,  data  and  other  special¬ 
ized  users  may  require  not  only  a 
different  application  of  communications 
technology,  but  also  have  service  require¬ 
ments  that  are  heterogeneous  in  char¬ 
acter  (see  2  SRI  Report  No.  7379B,  page 
49,  and  1  SRI  Report  No.  7379B,  pages 
46-47).  The  proposals  of  the  applicants 
are  oriented  toward  meeting  these  special 
and  diverse  technical  and  service  re¬ 
quirements,  and  toward  achieving  the 
economies  and  other  benefits  that  may 
flow  from  specialization.  Datran  proposes 
to  construct  an  all  digital  technology 
data  transmission  system  which  would 
avoid  the  necessity  of  converting  digital 
signals  to  analog  and  back  again  (see 
paragraphs  4  and  5  above).  It  is  offer¬ 
ing  service  features  designed  to  meet  the 
special  requirements  of  data  transmis¬ 
sion  users,  e.g.,  lower  costs,  end-to-end 
compatibility,  rapid  connection,  high  re¬ 
liability,  simultaneous  two-way  trans¬ 
mission,  a  wide  selection  of  switched 
speed  offering,  a  low  incidence  of  network 
busy  conditions,  interconnection  flexibil¬ 
ity  for  user-provided  facilities,  asym¬ 
metry,  etc.  (see  paragraphs  5  and  33 
above).  Other  applicants,  while  pro¬ 
posing  to  use  analog  or  analog/digital 
transmission  techniques,  proposed  to 
offer  both  voice  and  nonvoice  services 
with  facilities  more  closely  designed  to 
the  requirements  of  transmitting  data 
and  other  nonvoice  traffic.  MCI’s  pro- 
posel  “customized"  or  “individually 
tailored”  private  line  services  purport 
to  offer  customers  the  flexibility  and 
benefits  of  private  microwave  at  lower 
cost  to  the  user,  e.g.,  the  exact  band¬ 
width  required  for  any  particular  serv¬ 
ice,  any  bandwidth  that  is  required,  and 
flexibility  in  the  use  of  channels  and  cus¬ 
tomer  terminal  equipment  (see  para¬ 
graphs  7-9  and  33  above;  Transcript  of 
Oral  Argument,  pages  7-12) .  To  the  ex¬ 
tent  that  customers  may  be  attracted  by 
any  or  all  of  these  or  other  features  of 
the  applicants’  proposals — customers  who 
would  not  otherwise  use  or  make  such 
extensive  use  of  the  specialized  service 
offerings  of  established  carriers,  it  is  a 
reasonable  conclusion  that  the  effect  of 
new  entry  would  be  expansion  of  the 
total  communications  market.  Moreover, 
competition  within  the  market  for 
specialized  services,  should  motivate  in¬ 
novations  or  modifications  in  the  service 
offerings  and/or  facilities  by  all  carriers 
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serving  that  market  and  thus  produce 
even  greater  growth  rates  in  total 
specialized  traffic  than  the  growth  rates 
projected  in  the  context  of  the  existing 
industry  structure. 

71.  Further,  there  is  no  doubt  as  to 
the  validity  of  the  staff’s  conclusion  that 
there  is  an  increasing  and  widespread 
public  demand  for  the  availability  of  di¬ 
verse  and  flexible  means  for  meeting 
specialized  communications  require¬ 
ments,  and  a  substantial  public  need  for 
the  proposed  service  offerings — a  need 
which  has  not  been  adequately  met  by 
the  established  carriers.  These  conclu¬ 
sions  are  overwhelmingly  supported  by 
the  market  studies,  surveys,  and  the 
letters  of  customer  intent  and  interest 
submitted  by  the  applicants;  by  the  re¬ 
sponses  in  the  Computer  Inquiry; 30  and 
by  the  Purveys  conducted  by  and  com¬ 
ments  of  the  public  parties  to  this  pro¬ 
ceeding  (see  paragraphs  38-44  above,  and 
Appendix  B) .  We  are  particularly  im¬ 
pressed  by  the  unanimity  of  viewpoint 
among  such  a  wide  cross-section  of 
varied  interests,  and  accord  substan¬ 
tial  weight  to  the  views  and  desires  ex¬ 
pressed  by  the  public  participants. 

72.  As  Datran  points  out,  A.T.  &  T.  now 
recognizes  the  need  for  a  separate  digital 
data  system  as  evidenced  by  its  own  plans 
to  institute  such  a  system  to  serve  60 
cities  by  1975.  Indeed,  the  basic  thrust  of 
the  carriers’  position  is  not  so  much  a 
claim  that  the  proposed  services  are  not 
needed,  but  rather  an  argument  that 
there  is  no  need  for  a  new  entry  because 
the  established  carriers  are  capable  of 
meeting  the  present  demands  and  future 
requirements  of  the  public.  A.T.  &  T.  re¬ 
lies  on  various  statements  in  the  SRI 
Report  to  the  effect  that:  “most  present 
data  transmission  requirements  *  *  *  can 
be  met  by  the  wide  variety  of  services 
available  under  the  common  carriers’ 
public  or  special  tariffs”  (2  SRI  Report 
No.  7379B,  page  49) ,  and  “the  major  car¬ 
riers  are  capable  of  meeting  much  of  the 


*  In  its  report  to  the  Commission  in  the 
Computer  Inquiry  (Vol.  1,  pp.  46-47),  SRI 
listed  10  areas  in  which  the  data  processing 
industry  considers  “present  performance 
characteristics  of  the  telephone  network  are 
in  need  of  improvement  for  data  uses”  (see 
also  SRI  Report  No.  7379B-2,  pp.  52-62,  and 
SRI  Report  No.  7379B-3,  pp.  15-18,  38-41): 

“1.  A  need  for  rapid  connect  and  discon¬ 
nect  (a  few  tenths  of  a  second). 

“2.  A  need  for  a  greater  variety  of  trans¬ 
mission  speeds  and  bandwidths. 

“3.  A  need  for  switched  duplex  connec¬ 
tions,  e.g.,  Independent,  separate  paths  for 
the  two  directions  of  transmission,  in  voice 
grade  circuits. 

“4.  A  need  for  a  choice  of  different  data 
speeds  in  the  two  directions  of  transmission. 

“5.  A  need  to  reduce  error  rates. 

“6.  A  need  for  data  on  error  performance 
and  circuit  characteristics  with  respect  to 
amplitude  and  delay. 

“7.  A  need  for  standards  with  respect  to 
circuit  reliability  and  transmission  quality. 

“8.  A  need  for  reduction  in  the  variability 
of  transmission  performance  in  the  public 
switched  network. 

“9.  A  need  for  Improvement  in  circuit  test 
procedure  and  techniques. 

“10.  A  need  for  an  all  digital  data  trans¬ 
mission  network." 


projected  demand  for  data  communica¬ 
tions  in  the  next  decade  through  low 
marginal  cost  modifications  of  their  ex¬ 
isting  plant”  (1  SRI  Report  No.  7379B, 
page  46). 

73.  We  note,  first,  that  these  quotations 
are  partial  and  taken  out  of  context  of 
SRI’s  qualifying  statements.  For  exam¬ 
ple,  the  full  text  of  the  paragraph  con¬ 
taining  the  first  quotation  is  as  follows 
(2  SRI  Report  No.  7379B,  page  49)  : 

The  overriding  factor  concerning  adequacy 
of  communications  common  carrier  services 
for  computer  users’  data  transmission  needs, 
as  evident  in  the  responses,  is  that  the  car¬ 
riers’  existing  facilities  and  practices  have 
been  developed  over  more  than  a  half  cen¬ 
tury  primarily  to  meet  the  large  and  steadily 
growing  need  for  widespread  availability  of 
voice  transmission.  As  a  result  of  this  evo¬ 
lutionary  development,  approximately  100 
million  telephones  are  in  use  throughout  the 
Nation.  Computer  users’  needs  for  data  trans¬ 
mission  have  begun  to  emerge  recently  and 
rapidly  and  have  had  to  be  met  largely  by 
adaptations  of  the  existing  voice  transmis¬ 
sion  system.  Compared  with  voice  communi¬ 
cations.  data  transmission  needs  are  cur¬ 
rently  much  smaller,  are  growing  more 
rapidly,  and  have  different  operating  char¬ 
acteristics.  Most  present  data  transmission 
requirements,  as  the  responses  indicate,  can 
be  met  by  the  wide  variety  of  services  avail¬ 
able  under  the  common  carriers’  public  or 
special  tariffs.  But  major  questions  are  raised 
in  the  responses  about  whether  and  when  the 
national  switching  network  facilities  and 
tariffs  will  need  to  be  modified  significantly 
or  succeeded  by  a  separate  national  switching 
network  that  is  designed  specifically  for 
efficient  data  transmission. 

[Footnotes  omitted.] 

Further,  while  stating  that  much  of  the 
projected  demand  could  be  met  through 
low  marginal  cost  modifications  of  exist¬ 
ing  plant,  SRI  also  points  out  that  (Vol. 
1,  page  48) :  “If  a  capital  investment  is 
required  in  order  to  obtain  future  bene¬ 
fits  for  data  users,  the  carriers  must 
convince  themselves  that  such  an  invest¬ 
ment  is  likely  to  pay  for  itself  in  increased 
network  usage  by  data  users.”  Following 
such  statements,  SRI  concludes  (Vol.  1, 
page  53) : 

Generally  speaking,  we  believe  that  there 
Is  good  evidence  that  the  major  carriers  are 
interested  in  responding  to  data  customers 
and  their  needs.  Are  they  as  responsive  as 
companies  operating  in  a  competitive  en¬ 
vironment?  Should  we  expect  them  to  be? 
These  and  related  questions  go  beyond  our 
ability  to  provide  answers. 

74.  More  important,  we  do  not  think 
that  the  adequacy  or  capability  of  the 
established  carriers  to  meet  future  re¬ 
quirements  should  be  the  determinative 
factor  here,  where  growing  future  traffic 
is  involved  and  new  services  are  proposed. 
See  cases  cited  in  paragraphs  59-60 
above.  Even  assuming  that  “the  existing 
carriers  might  arrange  to  furnish  suc¬ 
cessfully  the  projected  service”  (United 
States  v.  Dixie  Highway  Express,  Inc., 
389  U.S.  409,  411-412  (1967)),  there  are 
other  benefits  reasonably  to  be  antici¬ 
pated  from  new  entry  in  the  specialized 
communications  field. 

75.  These  benefits,  in  the  words  of  the 
staff,  are: 

(1)  By  permitting  the  entry  of  specialized 
carriers,  we  would  provide  users  with  flexi¬ 


bility  and  a  wider  range  of  choices  as  to  how 
they  may  best  satisfy  their  expanding  and 
changing  requirements  for  specialized  com¬ 
munication  service  (Notice,  paragraph  30). 

(2)  There  is  also  a  question  as  to  whether 
the  existing  carriers  can  meet  the  require¬ 
ments  in  the  specialized  markets  promptly, 
efficiently  and  effectively  without  prejudice 
to  full  and  timely  satisfaction  of  the  increas¬ 
ing  requirements  of  the  public  monopoly 
services.  The  responsibility  for  meeting  the 
Nation's  growing  and  changing  communica¬ 
tions  requirements  is  now  largely  concen¬ 
trated  in  the  Bell  System.  This  responsibility 
is  becoming  more  and  more  difficult  to  dis¬ 
charge  in  a  manner  which  enables  the  Bell 
System  to  satisfy  timely  and  effectively  all 
existing  and  anticipated  communications  re¬ 
quirements.  This  is  partly  because  of  the  di¬ 
versity  of  such  requirements,  the  obvious 
problems  of  designing  and  engineering  facili¬ 
ties  capable  of  meeting  all  such  requirements 
with  equal  efficiency,  economy  and  expedi¬ 
tion,  and  the  huge  and  increasing  amounts 
of  new  capital  the  Bell  System  must  raise 
for  construction  purposes.  The  entry  of  new 
carriers  would  have  the  effect  of  dispersing 
somewhat  the  burdens,  risks  and  initiatives 
involved  in  supplying  the  rapidly  growing 
markets  for  new  and  specialized  services 
among  a  multiplicity  of  entrepreneurs  who 
appear  ready,  willing,  and  able  to  assume 
these  undertakings.  It  would  also  expand  the 
capability  of  the  communications  industry  to 
respond  to  the  challenge  of  meeting  the 
rapidly  growing  and  varied  demands  of  com¬ 
munications  users  (Notice,  paragraph  32) . 

(3)  Further,  while  economies  of  scale  may 
result  when  large  general  purpose  trans¬ 
mission  facilities  can  be  used  to  meet  rela¬ 
tively  homogeneous  communications  re¬ 
quirements,  there  may  be  other  drawbacks. 
The  sheer  size  of  the  A.T.  &  T.  organizational 
structure,  its  enormous  financing  require¬ 
ments,  its  vertical  integration,  and  near 
monopoly  position  in  the  provision  of  com¬ 
munications  services  may  make  it  slower  to 
perceive  and  respond  to  individual,  special¬ 
ized  requirements  and  to  initiate  market  and 
technical  innovations.  [Footnote  omitted.] 
Competition  In  the  specialized  communica¬ 
tions  field  would  enlarge  the  equipment  mar¬ 
ket  for  manufacturers  other  than  Western 
Electric,  and  may  stimulate  technical  inno¬ 
vation  and  the  introduction  of  new  tech¬ 
niques.  Moreover,  new  carriers  with  smaller 
scale  operations  could  devote  their  undivided 
attention  to  the  particular  needs  to  be  served 
and,  lacking  a  captive  market,  would  be  un¬ 
der  pressure  to  innovate  to  produce  those 
types  of  services  which  would  attract  and 
retain  customers  (Notice,  paragraph  34). 

(4)  In  an  industry  of  the  size  and  growing 
complexity  of  the  communications  common 
carrier  industry,  the  entry  of  new  carriers 
could  provide  a  Useful  regulatory  tool  which 
would  assist  in  achieving  the  statutory  objec¬ 
tive  of  adequate  and  efficient  services  at 
reasonable  charges.  Competition  could  afford 
some  standard  for  comparing  the  perform¬ 
ance  of  one  carrier  with  another.  Moveover, 
competitive  pressure  may  encourage  bene¬ 
ficial  changes  in  A.T.  &  T.’s  services  and 
charges  in  the  specialized  field,  and  stimulate 
counter  innovation  or  the  more  rapid  intro¬ 
duction  of  new  technology  (Notice,  paragraph 
35). 

76.  It  appears  to  us  that  the  grounds 
stated  by  the  staff  for  anticipating  bene¬ 
fits  from  new  entry  are  reasonable  and 
in  accord  with  the  views  of  most  parties 
to  this  proceeding.  They  are  not  con¬ 
troverted  by  the  carriers,  except  as  they 
generally  urge  that  the  staff’s  conclu¬ 
sions  are  unsupported  and  require  evi¬ 
dentiary  hearing.  However,  we  are  “not 
required  to  make  specific  findings  of 
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tangible  benefit,”  for  in  “the  nature  of 
things,  the  possible  benefits  of  competi¬ 
tion  do  not  lend  themselves  to  detailed 
forecast”  (FCC  v.  RCA  Communications, 
Inc.,  346  U.S.  86,  96).  That  being  the 
case,  we  see  no  necessity  for,  or  useful 
purpose  to  be  served  by,  evidentiary 
hearing  on  a  question  of  this  nature.  It 
is  our  judgment,  based  on  our  cumula¬ 
tive  knowledge  of  the  industry  and  the 
entire  record  in  this  proceeding — includ¬ 
ing  our  staff’s  analysis,  that  there  is 
sufficient  ground  for  a  reasonable  expec¬ 
tation  that  new  entry  here  will  have 
some  beneficial  effects.31  We  so  warrant. 

77.  We  consider  next  the  contention 
that  the  staff  analysis  does  not  ade¬ 
quately  treat  the  effect  of  new  entry  on 
the  existing  carriers  and  their  services 
to  the  public. 

78.  A.T.  &  T.  claims  that  the  diversion 
of  revenues  from  new  entry  would  not  be 
insubstantial  and  might  prejudice  tele¬ 
phone  users  by  delaying  the  installation 
of  large  capacity  facilities  (e.g.,  L5  co¬ 
axial  cable  carrier  systems)  on  high 
density  routes — thereby  jeopardizing  the 
realization  of  declining  unit  costs  which 
would  benefit  all  classes  of  A.T.  &  T.’s 
customers.  A.T.  &  T.  claims  that  com¬ 
peting  carriers  would  simply  be  engaged 
in  “cream-skimming”  and  thus  cause 
A.T.  &  T.  to  depart  from  nationwide  cost¬ 
averaging  and  the  maintenance  of  na¬ 
tionwide  uniform  interstate  rates.  Like 
the  staff,  we  do  not  see  how  there  could 
be  any  diversion  of  revenues  of  a  magni¬ 
tude  to  have  the  impact  claimed  by 
A.T.  &  T.,  in  view  of  the  very  small  per¬ 
centage  of  A.T.  &  T.’s  existing  total  mar¬ 
ket  that  is  vulnerable  to  competition  of 
the  kind  proposed  here,  the  growth  rate 
of  Bell’s  basic  services,  and  the  likelihood 
that  A.T.  &  T.  would  obtain  a  very  sub¬ 
stantial  share  of  the  potential  market 
for  specialized  services. 

79.  A.T.  &  T.’s  reports  to  us  indicate 
that  the  Bell  system  had  gross  operating 
revenues  of  approximately  $16.9  billion 
in  1970,  as  compared  to  about  $15.7  bil¬ 
lion  in  1969  (not  including  income  from 
other  sources  such  as  Western  Electric) . 
Most  of  these  revenues  were  derived 
from  intrastate  and  interstate  services 
which  the  applicants  do  not  seek  to  pro¬ 
vide.33  Interstate  revenues  constitute 
about  30  percent  of  A.T.  &  T.’s  total 
revenues,  and  about  87  percent  of  the 
interstate  revenue  is  derived  from  mes¬ 
sage  toll  telephone  (MTT)  and  wide  area 
telephone  services  (WATS).  Interstate 
private  line  revenues  (including  revenue 
from  program  transmission — a  service 
not  proposed  by  the  applicants)  amount 
to  about  4  percent  of  total  Bell  System 
revenues.  While  there  is  some  data  usage 
of  the  switched  network,  it  has  been  esti- 


31  We  note  that  our  independent  judgment 
from  a  communications  standpoint  is  con¬ 
sistent  with  the  recommendations  of  various 
expert  government  bodies.  See  the  comments 
of  the  Department  of  Justice  (Appendix  C, 
page  33,  footnote  31). 

33  A.T.  &  T.’s  intrastate  revenues  include 
not  only  local  service,  but  also  intrastate 
toll  service.  All  of  the  applicants  are  pro¬ 
posing  interstate  services,  except  for  some 
in  Texas. 


p.  51),  and  about  1.7  percent  in  1969 
(paragraph  34  above). 

80.  Projecting  present  growth  rates, 
A.T.  &  T.  has  estimated  that  the  existing 
plant  of  the  Bell  System  would  quadruple 
by  1980.  As  indicated  in  paragraph  63 
above,  this  projection  is  based  primarily 
upon  the  rapidly  expanding  growth  in 
the  use  of  standard  voice  communica¬ 
tions  services.  Revenues  from  interstate 
MTT  and  WATS  had  an  annual  growth 
rate  of  about  12  percent  from  1965  to 
1969.  During  the  same  period  the  growth 
rate  for  interstate  private  line  services 
was  about  15  percent,  and  A.T.  &  T.  esti¬ 
mates  that  revenue  from  such  services 
would  amount  to  $2.7  billion  by  1980. 
This  figure  would  still  constitute  a  rela¬ 
tively  small  percentage  of  total  inter¬ 
state  revenues  when  compared  to  the 
compounded  effect  of  a  12  percent  an¬ 
nual  growth  in  interstate  MTT  and 
WATS  revenues.  In  this  proceeding 
A.T.  &  T.  stated  that  the  growth  rate 
in  the  volume  of  data  transmission  over 
the  past  5  years  has  been  in  the  range 
of  50  percent  annually  (A.T.  &  T.  reply 
comments,  page  35),  and  in  the  Com¬ 
puter  Inquiry  it  estimated  that  data 
usage  would  amount  to  5-10  percent  of 
peak  network  load  by  1980.  Though 
A.T.  &  T.  does  not  indicate  what  propor¬ 
tion  of  this  data  growth  and  projected 
usage  is  interstate,  the  percentage  of 
data  usage  by  1980  would  be  a  compara¬ 
tively  small  percentage  of  total  us¬ 
age  even  assuming  that  it  were  all 
interstate.33 

81.  While  A.T.  &  T.  does  not  challenge 
the  revenue  figures  used  by  the  staff  or 
those  used  by  MCI,  it  claims  that  the 
staff  erred  in  assuming  that  private  line 
does  not  represent  a  significant  portion 
of  the  use  of  existing  or  future  systems. 
It  may  be,  as  alleged  by  A.T.  &  T„  that 
private  line  service  accounts  for  about  25 
percent  of  A.T.  &  T.’s  total  interstate 
channel  miles.  However,  the  point  raised 
in  the  staff’s  analysis  is  that  the  portion 
of  A.T.  &  T.’s  total  business  which  might 
be  jeopardized,  i.e.,  the  interstate  private 
line  business,  represented  only  a  very 
small  fraction  of  Bell’s  total  revenues.  In 
terms  of  the  total  investment  of  the  Bell 
System,  the  investment  in  all  interstate 
circuitry  is  of  much  less  significance  than 
noted  by  A.T.  &  T.  as  being  devoted  to  the 
the  25  percent  of  interstate  channel  miles 
noted  by  A.T.  &  T.  as  being  devoted  to  the 
private  line  services.  Moreover,  the  total 
private  line  circuit  mileage  usage  includes 
television  program  transmission  which  is 
a  relatively  voracious  consumer  of  inter¬ 
state  channel  mileage.  For  example,  from 
mated  that  such  usage  (measured  in  ter¬ 
minal  hours)  accounted  for  less  than  1 
percent  of  total  usage  (intrastate  and 
interstate)  in  1968  (1  SRI  Report  7379B, 


33  As  noted  in  the  Notice  (paragraph  68), 
a  number  of  Bell  System  companies  are  be¬ 
fore  various  State  Commissions  seeking  sub¬ 
stantial  increases  in  charges  for  informa¬ 
tion  system  access  lines  (to  provide  direct 
access  to  the  customer  information  system 
through  local  exchange  facilities)  on  the 
ground  that  these  are  high  usage  lines. 


600-1,200  voice  circuits  can  be  derived 
from  the  bandwidth  required  for  a  single 
video  channel  (depending  on  the  age  and 
type  of  equipment  utilized).  We  might 
also  note  that  with  the  rapid  growth  in 
demand  for  circuitry  for  services  other 
than  private  line,  the  rapid  growth  an¬ 
ticipated  for  the  specialized  services  and 
the  time  frame  which  will  be  required  for 
implementation  of  the  plans  of  potential 
competitors,  we  cannot  visualize  A.T.  &  T. 
being  burdened  with  unusuable  quanti¬ 
ties  of  circuitry  for  any  significant  period 
of  time. 

82.  Most  significantly,  we  see  no  reason 
whatsoever  to  assume  that  the  ap¬ 
plicants  would  divert  all  or  even  a  sub¬ 
stantial  portion  of  that  comparatively 
small  percentage  of  existing  and  pro¬ 
jected  Bell  System  business  that  is  vul¬ 
nerable  to  competition.34  As  previously 
stated,  the  competition  is  for  evolving, 
new,  diverse  and  specialized  needs  in  a 
dynamic,  rapidly  growing  market.  The 
applicants  are  seeking  in  large  part  to 
exploit  latent  demands  and  may  well  ex¬ 
pand  the  size  of  the  total  communica¬ 
tions  market.  Moreover,  they  are  propos¬ 
ing  very  small  scale  operations  compared 
to  those  of  A.T.  &  T.  MCI  anticipates  only 
about  $55  million  in  total  annual  rev¬ 
enues  from  all  of  the  MCI  systems 
covered  by  applications  on  file  at  the 
time  of  its  comments  (Appendix  C,  page 
3).  Datran’s  proposed  plant  investment 
is  only  about  $350  million,  compared  to 
A.T.  &  T.’s  1970  plant  investment  of  ap¬ 
proximately  $54.8  billion  and  its  invest¬ 
ment  programs  of  $7.7  and  $8.2  billion  for 
1971  and  1972.  Datran  has  indicated  that 
it  hopes  to  obtain  about  10  percent  of  the 
data  market  by  1980.  In  addition,  the 
introduction  of  new  services  and  facili¬ 
ties  by  the  specialized  carriers  would  take 
place  gradually  over  a  period  of  time, 
with  the  volume  paralleling  the  market 
growth  in  demand  for  specialized  serv¬ 
ices.  And,  finally,  A.T.  &  T.  is  adapting  to 
supply  certain  specialized  services  which 
have  not  been  adequately  provided  in  the 
past  (e.g.,  its  proposed  digital  data  net¬ 
work),  and  is  free  to  compete  with  the 
specialized  carriers  for  the  potential  mar¬ 
ket.  A.T.  ae  T.  has  vast  competitive  re¬ 
sources,  and  it  is  likely  that  it  will  suc¬ 
ceed  in  obtaining  a  very  substantial  por¬ 
tion  of  the  large  potential  market. 

83.  Accordingly,  we  find  no  reason  to 
anticipate  that  new  entry  in  the  special¬ 
ized  field  would  result  in  any  substantial 
diversion  of  A.T.  &  T.’s  revenues  or  have 
any  significant  adverse  impact  on  tele¬ 
phone  users,  the  installation  of  large  ca¬ 
pacity  systems  to  meet  the  growing  com¬ 
munications  requirements  of  all  kinds, 
or  the  realization  of  declining  unit  costs. 
At  best,  any  impact  that  new  entry  may 
have  upon  declining  unit  costs  or  econ¬ 
omies  of  scale  would  be  more  than  offset 
by  the  other  advantages  inuring  to  the 
public  from  such  new  entry.  By  the  same 
token,  there  is  no  reason  to  believe  that 


34  Even  assuming  a  50  percent  diversion  an¬ 
nually  (a  figure  we  consider  to  be  unrealisti¬ 
cally  high) ,  the  growth  in  regular  voice  serv¬ 
ice  could  absorb  virtually  all  of  the  lost 
channels  in  1  year. 
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there  would  be  any  prejudice  to  A.T.  & 
T.’s  pace  of  technical  and  service  inno¬ 
vation  and  national  security  role.  On  the 
contrary,  we  believe  that  new  entry 
would  act  as  a  competitive  stimulus  to 
A.T.  &  T.’s  innovative  efforts. 

84.  The  potential  effect  of  new  entry 
on  other  established  carriers  is,  of  course, 
a  relevant  factor  to  be  weighed  in  our 
determination  as  to  the  overall  public 
interest.  As  the  staff  recognized  (Notice, 
paragraph  43),  the  potential  impact  on 
Western  Union  is  greater  than  for 
A.T.  &  T.  or  the  independent  telephone 
companies.  About  45  percent  of  its  total 
revenues  (and  most  of  its  profits)  are 
derived  from  leased  systems  and  Telex, 
with  the  remainder  coming  from  mes¬ 
sage  telegraph  service  and  other  serv¬ 
ices.  While  a  fairly  large  percentage  of 
Western  Union’s  service  may  be  vulner¬ 
able  to  competition,  there  are  other 
countervailing  factors  to  be  considered. 
Western  Union’s  gross  operating  reve¬ 
nues  have  increased  from  $305  million 
in  1965  to  $402.4  million  in  1970.  Despite 
the  falling  volume  of  message  telegraph 
traffic,*6  Western  Union  has  stated  that 
its  growth  rate  nationwide  has  been  on 
the  order  of  14.8  percent  (see  footnote 
24  above).  We  have  recently  approved 
Western  Union’s  acquisition  of  TWX 
from  A.T.  &  T„  which  will  add  an  esti¬ 
mated  $86  million  in  annual  revenues.  In 
the  Matter  of  Western  Union  Telegraph 
Co.  (Docket  No.  18519),  24  FCC  2d  664 
(1970) .  Moreover,  Western  Union’s  larg¬ 
est  leased  systems  are  switched  systems 
(the  Automatic  Digital  Network  for  the 
Department  of  Defense  and  the  Ad¬ 
vanced  Record  System),  as  is  Telex 
(though  the  latter  also  serves  some 
point-to-point  data  customers) .  In  our 
decision  in  Docket  No.  18519,  we  noted 
(24  FCC  2d  at  673) : 

No  concern  was  expressed  as  to  possible 
competition  from  a  specialized  carrier  such 
as  MCI  because  in  Western  Union’s  opinion, 
any  effect  would  be  at  best,  indirect  in  na¬ 
ture.  Western  Union  did  state  that  the  im¬ 
pact  from  Datran  would  be  more  because  of 
the  proposed  size  of  its  operation.  Western 
Union  did  not  believe  that  this  impact  had 
to  be  fully  considered  before  the  acquisition 
of  TWX,  since  the  prompt  Implementation 
of  an  approval  of  the  proposed  acquisition 
itself  would  afford  the  company  sufficient 
lead  time  in  the  market. 

85.  Most  significant,  however,  is  the 
circumstance  that  has  been  repeatedly 
stressed  herein,  namely  that  “we  are 
here  concerned  with  the  sharing  of  a 
new,  relatively  untouched  market  in  a 


30  While  Western  claims  message  telegraph 
service  is  a  “profitless  monopoly,”  It  would 
not  be  fair  to  existing  or  potential  specialized 
users  or  in  the  public  interest  to  deny  new 
entry  needed  in  the  specialized  field  merely 
in  order  to  facilitate  a  bolstering  of  the  mes¬ 
sage  telegraph  service  through  subsidy  from 
Western  Union’s  other  services.  The  plight  of 
the  telegraph  message  has  been  a  continuing 
and  growing  problem  even  in  the  absence  of 
any  new  entry.  The  arbitrary  exclusion  of 
new  entry  into  the  developing  market  for 
specialized  services  is  certainly  neither  a 
practical  or  a  Justifiable  solution  to  the  prob¬ 
lem,  assuming  that  a  solution  is  called  for  in 
the  public  Interest. 


field  where  even  present  demand  is  grow¬ 
ing  at  a  very  rapid  rate”  (Notice,  para¬ 
graph  34) .  The  proposed  services  of  the 
applicants  are  designed  to  meet  needs  not 
adequately  met  by  the  established  car¬ 
riers  in  the  past.  While  Western  Union’s 
data/record  oriented  network  may  differ 
from  A.T.  &  T’s  voice/video  oriented  net¬ 
work,  it  does  not  have  a  nationwide, 
switched,  all  digital  end-to-end  data  net¬ 
work  such  as  that  proposed  by  Datran. 
Moreover,  Western  Union’s  existing 
plant  and  investment  growth  rates  are 
not  on  a  scale  that  appears  sufficient  to 
accommodate  the  very  large  potential 
market  for  specialized  services — particu¬ 
larly  for  data  transmission.3*  We  cannot 
accept  Western  Union’s  contention  that 
it  should  be  the  only  carrier  authorized 
to  compete  with  A.T.  &  T.  In  our  judg¬ 
ment,  the  potential  market  would  be  best 
served  by  wider  sources  of  competitive 
supply.  Like  A.T.  &  T.,  Western  Union 
will  have  an  opportunity  to  compete  with 
new  entrants  on  the  merits  of  its  own 
service  offerings  and  facilities.  If  the 
public  is  attracted  by  what  Western  Un¬ 
ion  has  to  offer,  it  may  retain  most  of  its 
present  specialized  business  as  well  as 
capture  a  sizeable  share  of  the  potential 
market. 

86.  In  light  of  the  foregoing,  we  are 
not  persuaded  that  Western  Union  will 
necessarily  suffer  any  substantial  diver¬ 
sion  of  revenues  or  other  detriment.  In 
any  event,  we  conclude  that  the  need 
for,  and  public  benefits  reasonably  antic¬ 
ipated  from,  new  entry  outweigh  any 
potential  dangers  to  Western  Union. 

87.  As  the  staff  pointed  out  (Notice, 
paragraph  42) ,  it  is  difficult  to  visualize 
how  independent  telephone  companies 
would  be  adverserly  affected.  They  par¬ 
ticipate  in  interstate  service  primarily 
by  providing  local  distribution  facilities 
and  do  not,  with  minor  exceptions,  fur¬ 
nish  intercity  facilities.  To  the  extent 
that  the  new  entrants  rely  on  existing 
carriers  for  the  provision  of  local  dis¬ 
tribution  facilities,  the  business  of  the 
independents  may  increase.  Indeed, 
GT&E  has  recognized  this  potential  bene¬ 
fit  by  offering,  with  adequate  lead  time, 
to  provide  local  distribution  service  for 
any  authorized  carrier,  and  by  opposing 
the  authorization  of  separate  local  dis¬ 
tribution  facilities  (Appendix  C,  page 


M  As  Western  Union  noted,  the  staff  analy¬ 
sis  erroneously  states  that  Western  Union 
does  not  for  the  most  part  provide  services 
on  its  own  facilities,  but  instead  provides 
such  services  by  facilities  acquired  largely 
by  lease  or  rental  from  A.T.  &  T.  While  this 
is  true  for  local  facilities,  Western  Union’s 
Annual  Report  for  1969  (Schedule  400a) 
shows  that  it  leased  38.9  percent  of  its  inter¬ 
city  voice  grade  channel  miles  from  others. 
We  find  that  Western  Union  provides  more 
than  60  percent  of  its  intercity  voice  grade 
channel  miles  on  its  own  facilities.  The  error 
is  not  of  decisional  significance.  The  fact 
remains  that  Western  Union’s  gross  plant 
investment  and  current  investment  program 
are  very  small  compared  to  A.T.  &  T.’s  (see 
paragraph  64  above).  The  public  is  now 
primarily  dependent  upon  A.T.  &  T.  for  the 
provision  of  communications  services,  in¬ 
cluding  specialized  services. 


30)  5  Moreover,  one  of  the  applicants, 
Nebraska  Consolidated  Communications 
Corp.  (NCCC),  was  formed,  and  is  one- 
third  owned,  by  independent  telephone 
companies.  NCCC  states  that  the  filing 
of  their  applications  evidences  the  belief 
of  these  independents  that  the  special¬ 
ized  carrier  concept  has  potential  for 
contributing  more  and  better  communi¬ 
cations  without  adverse  impact  on  the 
existing  operations  of  independent  tele¬ 
phone  companies  (Appendix  D,  page  6; 
Transcript  of  Oral  Argument,  page 
124) . 38  We  find  no  likelihood  that  the  in¬ 
dependent  telephone  companies  would  be 
prejudiced  by  a  policy  in  favor  of  new 
entry. 

88.  Nor  do  we  find  grounds  for  ex¬ 
cluding  new  entry  in  the  miscellaneous 
arguments  advanced  by  the  carriers  re¬ 
lating  to  “creamskimming.”  Like  the 
staff,  we  are  not  persuaded  that  the 
charge  of  “creamskimming”  is  well- 
founded  or  would  justify  a  bar  against 
new  entry  of  the  type  proposed  here. 
The  staff’s  analysis  of  this  allegation 
(Notice,  paragraphs  36-38)  is  reasonable, 
has  further  support  in  the  points  made 
by  applicants  (paragraph  36  above) ,  and 
is  not  refuted  in  the  comments  of  the 
carriers.  We  also  agree  with  the  staff’s 
treatment  of  the  “economies  of  scale” 
contention  (Notice,  paragraphs  33-34), 
and  note  further  that  A.T.  &  T.  ap¬ 
parently  recognizes  some  advantage  in 
specialization  in  view  of  its  own  plans  for 
a  functionally  separate  digital  data  net¬ 
work  (A.T.  &  T.  reply  comments.  Ap¬ 
pendix  A, page  5). 

89.  In  the  event  that  new  entry  is 
authorized,  A.T.  &  T.  and  Western 
Union  claim  that  they  must  be  able  to 
compete  fully  under  explicit  ground  rules 
set  forth  by  the  Commission  and  to  offer 
their  services  on  competitive  routes  at 
rates  competitive  with  those  of  the  new 
entrants.  Thus  A.T.  &  T.  alleges  that  new 
entry  might  require  it  to  depart  from 
cost  averaging  and  uniform  nationwide 
interstate  rates.  This  approach  to  the 
pricing  of  A.T.  &  T.’s  services  in  the  past 
has  been  generally  regarded  as  consistent 
with  the  public  interest  in  the  context  of 
the  predominantly  monopoly  structure 
which  heretofore  has  characterized  the 
common  carrier  industry.  There  is  no 
reason  to  believe  that  this  approach  to 
pricing  of  the  interstate  message  service 
offerings  of  the  Bell  System  and  Western 
Union  (such  as  MTT,  WATS,  and  public 
telegraph)  need  be  altered  by  new  entry 
into  the  developing  specialized  communi¬ 
cations  market.  Clearly,  none  of  the  uni¬ 
form  rate  structures  of  the  existing  car- 


87  While  USITA  states  that  separate  local 
distribution  facilities  would  mean  a  loss  of 
potential  revenues  to  the  independents,  it 
expresses  concern  that  the  Increased  business 
derived  from  new  entry  might  be  offset  by 
reduced  settlements  with  existing  carriers. 
Having  found  no  reason  to  anticipate  any 
substantial  diversion  of  A.T.  &  T.’s  revenues, 
we  believe  this  concern  to  be  groundless. 

88  There  are  also  independent  telephone 
company  ownership  interests  In  two  other  ap¬ 
plicants:  Associated  Independent  Telephone 
Microwave,  Inc.,  and  Telephone  Utilities 
Service  Corp.  (see  Appendix  A). 
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riers  for  such  services  would  appear  to 
be  in  jeopardy  since  those  services  are 
not  being  challenged  competitively  to 
any  substantial  degree  by  the  services 
proposed  to  be  offered  by  the  aspiring 
new  entrants.  Where  services  may  be  in 
direct  competition,  departure  from  uni¬ 
form  nationwide  pricing  practices  may 
be  in  order,  and  in  such  circumstances 
will  not  be  opposed  by  the  Commission. 

90.  While  asserting  that  there  should 
be  no  cross-subsidization  or  temporary 
rate  reductions,  A.T.  &  T.  urges  that  the 
cost  basis  for  pricing  specialized  services 
on  competitive  routes  should  be  long-run 
incremental  costs.  The  applicants  claim 
that  the  only  practical  means  for  assur¬ 
ing  that  A.T.  &  T.’s  rates  for  specialized 
services  will  be  equitable  and  nondis- 
criminatory  is  to  require  that  rates  for 
competitive  services  be  based  on  fully 
allocated  costs.  We  do  not  find  it  neces¬ 
sary  at  this  time  and  on  this  record  to 
speculate  concerning  the  manner  in 
which  the  existing  carriers  may  seek  to 
respond  to  competitive  conditions  that 
may  emerge  in  the  market  for  new  and 
developing  specialized  communications 
services.  We  do,  however,  stress  our  ob¬ 
jective  to  promote  and  maintain  an  en¬ 
vironment  within  which  existing  and 
any  new  carriers  shall  have  an  oppor¬ 
tunity  to  compete  fairly  and  fully  in  the 
sale  of  specialized  services.  Our  rate¬ 
making  and  regulatory  policies  and 
practices  will  be  appropriately  adapted 
to  accomplish  this  objective.  There  is  no 
reason  to  deny  the  public  the  benefits 
that  may  derive  from  active  and  vigorous 
participation  by  the  Bell  System  and 
Western  Union  in  this  market,  so  long  as 
their  participation  is  not  a  burden  upon 
or  significantly  detrimental  to  their  other 
services.  Thus,  it  is  our  intention  to  per¬ 
mit  the  existing  carriers  to  price  their 
competitive  services  in  a  fashion  that 
will  realistically  and  resonably  reflect 
economic  advantages,  if  any,  that  are 
inherent  in  the  plant  and  operations  of 
those  carriers.  Moreover,  we  subscribe 
fully  to  the  views  of  our  staff,  endorsed 
by  the  Department  of  Justice,  that  there 
should  not  be  any  "protective  umbrella" 
for  the  new  entrants  or  “any  artificial 
bolstering  of  operations  that  cannot  suc¬ 
ceed  on  their  own  merits”  (Notice,  para¬ 
graph  44). 

91.  However,  it  is  neither  practical  nor 
appropriate  on  this  record  to  attempt  a 
formulation  of  the  precise  principles  that 
will  achieve  the  above  objectives.  The  ap¬ 
plicability  of  long  run  incremental  and 
fully  allocated  costs  in  pricing  monopoly 
and  competitive  services  of  the  Bell  Sys¬ 
tem,  as  well  as  appropriate  methodologies 
for  ascertaining  such  costs,  are  the  prin¬ 
cipal  issues  in  our  pending  proceedings 
in  Docket  No.  18128.  That  proceeding  in¬ 
volves  a  determination  of  the  reasonable¬ 
ness  of  the  overall  levels  of  earnings  for 
each  of  A.T.  &  T.’s  interstate  services. 
The  record  in  that  proceeding,  which  is 
now  well  advanced,  is  focussing  upon  a 
Statement  of  Rate-Making  Principles 
and  Factors  to  which  A.T.  &  T.,  Western 
Union,  and  other  parties  have  stipulated. 


The  Commission  has  not  yet  had  occa¬ 
sion  to  pass  upon  the  principles  embodied 
in  that  Statement.  However,  we  accepted 
the  recommendation  of  the  parties  that 
effective  testing  of  the  complex  economic 
theories  of  costing  and  pricing  reflected 
by  such  principles  “and  the  reconcilia¬ 
tion  of  opposing,  or  at  least  partially  con¬ 
flicting,  views  of  expert  witnesses,  can 
best  be  accomplished  by  relating  the 
principles  advocated  to  specific  rate  pro¬ 
posals”  (Memorandum  Opinion  and  Or¬ 
der  released  in  Dockets  Nos.  16258,  15011, 
and  18128  on  August  7,  1969,  18  FCC  2d 
761,  763).  The  Commission  also  recog¬ 
nized  that  the  Statement  “properly 
recognizes  the  relevance  of  both  fully 
distributed  and  incremental  costs  in  con¬ 
sidering  appropriate  rate  levels  of  specific 
classes  of  service”  and,  at  the  same  time, 
noted  that  each  party  to  the  agreement 
reserved  the  right  to  assert  the  relevance 
of  fully  allocated  costs,  long  run  incre¬ 
mental  costs  or  any  other  method  of  cost 
determination  (18  FCC  2d  at  763).  Also, 
the  Commission  observed  that:  “The 
practical  difficulties  of  accurately  meas¬ 
uring  incremental  costs  in  a  system  as 
complex  as  the  telephone  industry  have 
been  recognized  even  by  the  advocates 
of  incremental  costs  as  a  floor  for  pric¬ 
ing.  Criticisms,  likewise,  have  been  di¬ 
rected  to  the  use  of  fully  distributed  costs 
for  pricing  purposes.  Moreover,  some  wit¬ 
nesses  have  advocated  that  public  inter¬ 
est  considerations  could  justify  rate  lev¬ 
els  lower  than  might  be  supported  by 
cost  considerations  alone,  and  one  of  the 
principles  set  forth  in  the  stipulation 
(paragraph  12)  provides  for  such  a  con¬ 
tingency.”  (18  FCC  2d  at  763.) 

92.  A  complete  reading  of  the  Commis¬ 
sion’s  memorandum  opinion  and  order 
and  the  Statement  of  Rate-Making  Prin¬ 
ciples  to  which  it  is  addressed,  will  dem¬ 
onstrate  the  impracticability  of  attempt¬ 
ing  any  definitive  resolution  in  this  pro¬ 
ceeding  of  the  complex  and  controversial 
issues  involved  in  the  pricing  and  costing 
of  monopoly  and  competitive  services.  It 
would  be  therefore  premature  and  im¬ 
proper  for  the  Commission  to  express  any 
opinion  on  that  question  in  this  pro¬ 
ceeding,  except  to  reaffirm  our  intention 
to  follow  ratemaking  principles  and 
practices  which  will  be  compatible  with 
the  maintenance  of  a  competitive  en¬ 
vironment.  Moreover,  the  record  in  this 
proceeding  has  to  do  with  the  microwave 
applications  of  the  would-be  new  en¬ 
trants  and  the  objections  raised  thereto. 
We  do  not  yet  have  before  us  any  tariff 
filings  by  the  applicants  or  any  revised 
tariff  offerings  by  A.T.  &  T.  and  Western 
Union  in  response  to  such  tariff  filings. 
However,  we  do  contemplate  full  and 
fair  competition  in  the  specialized  field 
among  all  carriers,  both  established  and 
new,  and  will  address  any  problems  as 
they  arise  with  due  regard,  when  appro¬ 
priate,  for  the  pricing  and  costing  prin¬ 
ciples  and  factors  established  by  our  pro¬ 
ceedings  in  the  aforementioned  Docket 
No.  18128.  We  will  not  delay  the  institu¬ 
tion  of  new  specialized  services  by  exist¬ 


ing  or  new  carriers  pending  the  outcome 
of  that  docket. 

93.  Finally,  we  have  not  overlooked 
the  matter  of  efficient  spectrum  utiliza¬ 
tion.  It  appears  likely  that  most  of  the 
proposed  stations  can  be  accommodated 
in  the  pertinent  frequency  bands,  and 
that  most,  if  not  all,  of  the  frequency 
conflicts  can  be  removed  through  fre¬ 
quency  coordination  or  some  relocation 
of  the  proposed  routes.  In  accordance 
with  our  usual  practice,  no  application 
will  be  granted  that  would  cause  harm¬ 
ful  electrical  interference  to  existing 
common  carrier  facilities.  We  are  re¬ 
quiring  applicants  to  avoid  blocking 
future  expansion  of  existing  carrier 
routes.®  We  are  also  adopting  rules  de¬ 
signed  to  achieve  more  efficient  spectrum 
utilization  by  all  new  stations  in  these 
microwave  bands  (see  discussion  under 
Issue  C,  paragraphs  127-144  below). 
Moreover,  efficient  spectrum  utilization  is 
only  one  factor  to  be  considered  in  evalu¬ 
ating  the  public  interest.  There  are  other 
important  public  benefits  to  be  derived 
from  affording  new  specialized  carriers 
access  to  microwave  frequencies  (para¬ 
graphs  75-76  above) ,  and  we  regard  these 
considerations  to  be  of  controlling  sig¬ 
nificance  here. 

94.  To  recapitulate,  we  find  ample 
basis  in  the  record  and  other  material 
officially  before  us  for  the  staff’s  conclu¬ 
sions  as  to  the  nature  of  the  potential 
market,  the  public  need  and  demand  for 
the  proposed  services,  the  public  bene¬ 
fits  that  may  reasonably  be  anticipated 
from  new  entry,  and  the  effect  on  exist¬ 
ing  carrier  service  to  the  public.  Beyond 
bare,  general  assertions  that  the  staff 
analysis  rests  on  untested  and  unsup¬ 
ported  assumptions,  the  carriers  have 
not  offered  anything  to  indicate  that  the 
staff’s  conclusions  are  erroneous.  We 
have  twice  sought  to  ascertain  whether 
the  carriers  possessed  any  information, 
not  contained  in  their  filings,  which 
might  cast  doubt  on  the  validity  of  the 
staff’s  conclusions  or  warrant  explora¬ 
tion  in  evidentiary  hearing.  No  such  in¬ 
formation  has  been  forthcoming. 

95.  In  our  order  designating  this  mat¬ 
ter  for  oral  argument  (FCC  70-1339, 
released  December  18,  1970),  we  re¬ 
quested  parties  “to  address  the  question 
of  what,  if  any,  specific  information 
would  be  adduced  in  any  evidentiary 
hearing  which  is  of  material  importance 
and  has  not  been,  or  could  not  have 
been,  filed  in  the  record  of  this  proceed¬ 
ing.”  In  response,  A.T.  &  T.  stated  that 
there  is  a  need  for  cross-examination: 


30  W6  note  In  this  connection  that  A.T.  &  T. 
is  planning  construction  of  high  capacity  L5 
coaxial  cable  facilities  on  high  density  routes 
where  frequency  congestion  is  most  likely 
to  be  encountered.  Further,  new  applicants, 
who  are  not  constrained  by  existing  facilities, 
have  greater  flexibility  to  modify  proposed 
routes  to  avoid  frequency  conflicts  or  block¬ 
age  of  expansion  of  routes  of  others.  During 
the  pendency  of  this  proceeding,  a  number 
of  applicants  have  filed  modifications  de¬ 
signed  to  remove  initial  conflicts. 
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To  pinpoint  what  proposed  services  are 
not  now  provided  by  established  carriers, 
to  examine  the  applicants’  market  stud¬ 
ies  more  critically  to  see  if  they  support 
the  need  for  the  proposed  services,  to 
determine  the  exact  size  and  nature  of 
the  asserted  market,  and  to  ascertain 
whether  the  applicants’  proposed  sys¬ 
tems  are  technically  adequate  for  their 
intended  uses  and  reasonably  calculated 
to  meet  the  need.10  A.T.  &  T.  further 
stated  that  it  would  offer  evidence  as  to 
the  nature  and  extent  of  the  existing 
and  future  services  and  facilities  of  the 
Bell  System,  its  studies  as  to  the  market 
for  the  proposed  services  and  the  effect 
of  new  entry  on  its  service  and  rate 
structures,  as  well  as  on  national  secu¬ 
rity  and  balanced  economic  development. 
Western  Union  stated  that  the  primary 
objective  of  an  evidentiary  hearing 
would  be  to  examine  the  public  need 
and  demand  for  the  proposed  services. 
While  not  specifically  proposing  to  offer 
any  information,  Western  Union  asserts 
that  evidentiary  hearings  would  enable 
it  to  prepare  more  comprehensive  stud¬ 
ies  as  to  the  dimensions  of  the  market 
and  give  it  an  opportunity  to  show 
whether  the  applicants’  forecasts  are 
wrong  or  right. 

96.  In  addition,  by  letters  dated  Oc¬ 
tober  28,  1970,  and  December  11,  1970, 
the  Chief  of  the  Common  Carrier  Bureau 
requested  A.T.  &  T.  and  Western  Union 
to  supply  full  information  concerning 
any  data  market  studies  they  might 
have  made.  The  letter  to  A.T.  &  T.  noted 
that  Mr.  William  H.  Ellinghaus,  then 
Executive  Vice-President,  had  an¬ 
nounced  in  an  address  on  August  31, 
1970,  that  the  “most  extensive,  most 
detailed  study  of  the  data  mai’ket  ever 
made”  by  A.  T.  &  T.  was  nearing  com¬ 
pletion.  In  its  reply  on  November  23, 

1970,  A.T.  &  T.  said  it  had  only  begun 
the  accumulation  of  raw  data  and  that 
no  meaningful  conclusions  could  be 
drawn  at  that  time.  A.T.  &  T.  further 
indicated  that  considerable  time  and 
manpower  would  be  required  to  conduct 
the  study  and  to  assimilate  the  data  into 
meaningful  and  usable  form.  Moreover, 
since  the  data  study  is  structured  to  aid 
the  Bell  System  in  planning  services 
for  the  data  market,  much  of  the  infor¬ 
mation  collected  would  be  proprietary 
and  could  not  appropriately  be  made 
public — though  it  might  be  supplied  to 
the  Commission  on  a  privileged  basis. 
Western  Union’s  reply  on  January  13, 

1971,  indicated  that  it  had  studies  in 
progress,  relating  in  part  to  the  future 
requirements  of  the  public  for  communi¬ 
cations  facilities  and  services,  and  ex¬ 
pected  such  studies  to  be  completed  in 
mid- 1971.  Western  Union  further  stated 
that  after  the  data  from  these  studies 
have  been  analyzed,  it  would  be  willing 
to  meet  with  the  Commission  to  dis¬ 
cuss  what  results  might  .  be  made 
available. 


40  The  technical  adequacy  of  the  appli¬ 
cants’  proposals  is  a  matter  to  be  considered 
when  the  applications  are  processed,  and  is 
not  involved  in  this  proceeding. 


97.  We  are  compelled  to  several  con¬ 
clusions.  First,  at  the  time  of  their  com¬ 
ments,  reply  comments  and  oral  argu¬ 
ment  in  this  proceeding,  A.T.  &  T.  and 
Western  Union  had  not  progressed  in 
their  own  market  studies  far  enough  to 
draw  any  meaningful  conclusions  and 
had  no  basis  in  such  studies  for  challeng¬ 
ing  the  forecasts  made  in  the  numerous 
studies  completed  by  others.  Second,  even 
after  their  studies  have  been  completed 
and  the  data  analyzed,  much  of  the  in¬ 
formation  collected  would  be  proprietary 
and  could  not  appropriately  be  made 
public.  We  think  it  apparent  that  the 
same  would  hold  true  for  the  market 
studies  of  the  applicants.  It  is  not  neces¬ 
sary  for  us  to  conduct  evidentiary  hear¬ 
ings  in  order  to  receive  proprietary  infor¬ 
mation  on  a  privileged  basis.  Nor  do  we 
see  any  public  purpose  to  be  served  by 
according  the  established  carriers  an 
opportunity  to  elicit  through  cross-ex¬ 
amination  any  proprietary  marketing 
information  of  .  their  would-be 
competitors. 

98.  Third,  and  most  important,  we 
find  that  there  is  no  need  to  explore  the 
various  market  studies  more  critically 
through  evidentiary  hearing  and  cross- 
examination  or  to  obtain  any  proprietary 
information  on  either  a  privileged  or  a 
public  basis.  In  our  opinion,  such  a  pro¬ 
cedure  would  lose  the  Commission  in  a 
counterproductive  excursion  into  detail 
that  would  obscure  rather  than  clarify 
the  fundamental  issue  (WBEN,  Inc.  v. 
United  States,  396  F.  2d  601,  617,  618 
(C.A.  2,  1968),  cert.  den.  393  U.S.  914). 
There  is  no  dispute,  even  from  the  estab¬ 
lished  carriers,  that  the  potential  market 
is  sizeable  and  apt  to  expand  substan¬ 
tially  over  the  next  decade.  All  of  the 
market  studies,  surveys,  public  comments 
and  other  material  before  us  point  in 
that  direction,  and  there  is  no  indication 
tc  the  contrary  (see  paragraphs  65 
through  68  above).  The  market  studies 
on  behalf  of  the  applicants  were  con¬ 
ducted  by  reputable  research  organiza¬ 
tions  and  our  economists  have  found  no 
apparent  reason  for  questioning  their 
methodology.  We  think  that  the  general 
thrust  of  all  of  the  market  studies,  taken 
together  and  in  light  of  the  record  as  a 
whole,  is  entitled  to  substantial  weight  as 
indicating  that  there  is  a  potential 
heterogenous  market  of  sufficient  size  to 
make  competition  in  the  specialized  field 
reasonably  feasible,  and  that  there  is 
substantial  public  need  and  demand  for 
the  proposed  services. 

99.  We  see  no  need  to  go  further.  We 
do  not  rely  on  any  particular  market 
study  as  reflecting  the  probable  extent  or 
precise  nature  of  the  potential  market. 
It  is  not  essential  to  our  policy  deter¬ 
mination  here  to  make  findings  as  to  the 
exact  size  of  the  potential  market  or  the 
precise  breakdown  of  the  various  latent 
submarkets  that  might  be  stimulated  and 
developed  by  new  entry.  Factors  of  this 
kind  do  not  lend  themselves  to  precise 
prediction,  and  we  would  not  undertake 
to  make  definitive  findings  as  to  such 
future  developments  even  if  we  were  to 
hold  an  evidentiary  hearing.  That  the 


applicants  perceive  and  are  concentrat¬ 
ing  upon  different  forms  of  potential 
growth  is  a  proper  exercise  of  entrepre¬ 
neurial  discretion  in  a  competitive  arena 
where  the  potential  market  is  charac¬ 
terized  by  diverse  user  demands  and 
requirements.  Indeed,  the  basic  point 
here  is  that  the  potential  market  is  not 
standardized,  but  heterogeneous  (see 
Notice,  paragraphs  29,  33). 

100.  We  cannot  conclude  that  the  con¬ 
venience  or  interest  of  the  public  would 
be  served  by  subjecting  all  of  the  public 
parties  to  this  proceeding  (as  well  as 
those  potential  users  submitting  letters 
with  the  applications)  to  cross-examina¬ 
tion  on  their  expressed  views  and  desires, 
as  suggested  by  A.T.  &  T.  .The  record 
compiled  here  and  in  the  Computer  pro¬ 
ceeding  is  adequate  for  our  purposes, 
and  we  deem  the  rule  making  procedure 
to  be  a  more  appropriate  vehicle  for 
public  participation  on  that  scale.  More¬ 
over,  we  see  no  need  for  cross- 
examination  to  pinpoint  precisely  what 
proposed  services  are  not  now  provided 
by  established  carriers.  It  is  clear  that 
the  proposed  facilities  and  services  of 
the  applicants  have  several  technical 
and  service  offering  features  which  are 
different  from  those  now  provided  by 
the  established  carriers  (see  paragraphs 
69-71  above).  The  circumstance  that 
there  are  undoubtedly  some  areas  of 
overlap  or  similarity  is  not  of  decisional 
consequence  here  (paragraphs  72-74 
above).  Further,  we  have  found  that 
other  potential  benefits  may  reasonably 
be  anticipated  from  new  entry  in  the 
specialized  field  (paragraphs  75-76 
above) . 

101.  Finally,  we  find  no  need  for  evi¬ 
dentiary  hearing  to  receive  evidence  as 
to  the  past,  present,  and  future  opera¬ 
tions  of  the  Bell  System.  A.T.  &  T.  has 
already  placed  voluminous  material  on. 
that  aspect  in  the  record  of  this  proceed¬ 
ing  (A.T.  &  T.  comments,  pages  47-8C 
and  Appendices  A-E;  A.T.  &  T.  reply 
comments,  Appendix  A).  Moreover,  we 
are  familiar  with  A.T.  &  T.’s  operations 
from  its  tariffs,  reports,  etc.  in  our  files 
and  from  our  longstanding  regula¬ 
tory  relationship.  We  concede  that  A.T. 
&  T.  has  served  the  nation  well  and  are 
confident  that  it  will  continue  to  make 
every  effort  to  do  so.  It  is  nevertheless 
our  judgment  that  the  public  interest, 
convenience,  and  necessity  would  be 
served  by  new  entry  in  the  specialized 
field  in  the  circumstances  here. 

102.  Accordingly,  we  conclude  that  the 
record  before  us  affords  sufficient  basis 
for  a  policy  decision  on  the  merits  of 
Issue  A  (with  the  exception  noted 
above),  and  that  there  is  no  need  for 
evidentiary  hearing  on  the  broad  issue 
of  whether  the  public  interest  would  be 
served  by  a  general  policy  in  favor  of  new 
entry  in  the  specialized  communications 
field. 

d.  Findings  and  conclusions.  103.  In 
light  of  all  of  the  foregoing  and  the 
record  as  a  whole,  we  adopt  our  staff’s 
analysis  of  Issue  A,  as  amplified  and 
modified  herein.  We  find  that:  There  is 
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a  public  need  and  demand  for  the  pro¬ 
posed  facilities  and  services  and  for  new 
and  diverse  sources  of  supply,  competi¬ 
tion  in  the  specialized  communications 
field  is  reasonably  feasible,  there  are 
grounds  for  a  reasonable  expectation 
that  new  entry  will  have  some  beneficial 
effects,  and  there  is  no  reason  to  antici¬ 
pate  that  new  entry  would  have  any  ad¬ 
verse  impact  on  service  to  the  public  by 
existing  carriers  such  as  to  outweigh  the 
considerations  supporting  new  entry.  We 
further  find  and  conclude  that  a  general 
policy  in  favor  of  the  entry  of  new  car¬ 
riers  in  the  specialized  communications 
field  would  serve  the  public  interest,  con¬ 
venience,  and  necessity. 

104.  Our  policy  determination  is  based 
upon  the  circumstances  shown  by  the 
record  before  us,  and  any  future  pro¬ 
posals  for  new  entry  will  be  considered  in 
light  of  the  circumstances  then  pertain¬ 
ing.  However,  we  do  make  clear  that  we 
will  examine  very  critically  any  future 
opposition  by  the  pending  applicants  to 
proposed  new  entry  by  others.41  We  fur¬ 
ther  stress  that  our  policy  determina¬ 
tion  as  to  new  specialized  carrier  entry 
terrestrially,  does  not  afford  any  measure 
of  protection  against  domestic  commu¬ 
nications  satellite  entry  or  otherwise  pre¬ 
judge  our  determination  in  Docket  No. 
16495  as  to  what  course  would  best  serve 
the  public  interest  in  the  domestic  satel¬ 
lite  field. 

b.  issue  b:  whether  comparative  hear¬ 
ings  ON  THE  VARIOUS  CLAIMS  OF  ECONOMIC 

EXCLUSIVITY  AMONG  THE  APPLICANTS  ARE 

NECESSARY  OR  DESIRABLE  IN  THE  CIRCUM¬ 
STANCES 

1.  Proposals  in  the  Notice 

105.  In  the  Notice,  it  was  proposed 
not  to  hold  comparative  hearings  on 
claims  of  economic  exclusivity  among  the 
applicants  unless  there  is  a  much 
stronger  showing  of  exclusivity  than 
those  presently  before  us  and  we  are 
persuaded  that  the  public  interest  re¬ 
quires  such  action  in  the  particular  sit¬ 
uation  (Notice,  paragraphs  46-50b).  In 
any  event,  we  proposed  to  consider 
Datran’s  proposed  system  separately, 
since  it  alone  has  proposed  a  switched, 
all  digital,  end-to-end,  occasional  use, 
nationwide  network  exclusively  for  data 
transmission  (Notice,  paragraph  47) . 


41  We  cannot  help  but  note  several  curious 
coincidences.  There  was  once  a  time,  almost 
a  century  ago,  when  Western  Union  was  the 
dominant  domestic  carrier,  and  Bell  was  as¬ 
saying  new  entry.  It  has  been  asserted  that 
Western  Union  Initially  sought  to  make 
things  difficult  lor  Bell  by  every  means  at  its 
disposal.  Long  after  Bell  outpaced  Western 
Union  to  become  the  predominant  carrier, 
theyajoined  forces  to  oppose  the  authoriza¬ 
tion  of  private  microwave  systems,  raising 
essentially  the  same  arguments  here  asserted 
against  new  specialized  carrier  entry.  Alloca¬ 
tion  of  Frequencies  In  the  Bands  Above  890 
Me,  27  FCC  359,  411-412  (1959);  29  FCC 
825,  848-855  (1960).  Among  the  pending  spe¬ 
cialized  applicants,  It  is  only  those  who  are 
existing  miscellaneous  carriers  or  affiliated 
with  such  carriers  that  claim  economic  ex¬ 
clusivity  and  seek  comparative  hearings  to 
exclude  other  applicants. 


2.  Positions  of  the  Parties 

106.  Of  the  33  applicants  now  pend¬ 
ing  before  the  Commission,  only  four 
have  claimed  economic  exclusivity  and 
requested  comparative  hearing.  These 
four  are :  Western  Tele-Communications, 
Inc.  (Western) ;  United  Video,  Inc. 
(United  Video) ;  West  Texas  Microwave, 
Inc.  (West  Texas) ;  and  CPI  Micro- 
wave,  Inc.  (CPI).  All  but  CPI  (which  is 
affiliated  with  West  Texas)  are  miscel¬ 
laneous  common  carriers  presently  pro¬ 
viding  video  service  primarily  to  CATV 
systems.  West  Texas  and  CPI  propose 
routes  solely  within  the  State  of  Texas. 
United  Video’s  proposed  Routes  run  from 
Minneapolis-Chicago-Texas  and  from 
New  Orleans  to  Chicago,  serving  different 
intermediate  points.  Western’s  proposed 
routes  are  in  several  Western  States 
(Utah,  Nevada,  Colorado,  Nebraska, 
South  Dakota,  Iowa,  Minnesota) ,  on  the 
west  coast  (partly  through  interconnec¬ 
tion  with  another  west  coast  applicant, 
Microwave  Transmission  Corp.),  and 
from  Los  Angeles  and  other  western 
cities  (Denver,  Dodge  City,  Wichita, 
Topeka,  Tulsa,  Oklahoma  City,  and  Kan¬ 
sas  City)  to  Texas. 

107.  West  Texas  and  CPI  claim  that 
there  is  room  for  only  one  new  entrant 
in  Texas  and  that  a  comparative  hear¬ 
ing  is  necessary  because  there  are  two 
other  competing  applicants  for  West 
Texas  routes  and  seven  for  CPI  routes,  in 
whole  or  in  part.  They  also  urge  that 
Datran  should  not  be  treated  separately. 
United  Video  states  that  there  are  four 
or  five  other  applicants  on  portions  of 
its  routes  and  claims  that  some  form  of 
expedited  hearing  or  arbitration  is  es¬ 
sential  to  select  among  applicants  where 
the  projected  volume  of  traffic  does  not 
justify  several  new  entrants.  Western 
urges  the  Commission  to  determine  the 
economics  of  exclusivity  along  routes  or 
in  areas  where  there  is  more  than  one 
applicant.  As  an  alternative,  Western 
proposes  that  existing  video  carriers  be 
authorized  to  construct  and  provide  the 
proposed  services  along  their  existing 
routes  for  a  test  period,  in  order  to  pro¬ 
vide  information  to  assist  a  Commission 
determination  as  to  how  many  new 
entrants  should  be  permitted  on  the 
route. 

108.  The  position  of  the  foregoing  ap¬ 
plicants  is  supported  by  Western  Union, 
GT&E,  and  United  Telephone  System. 
They  claim  that  under  section  214  of  the 
Act,  the  Commission  is  required  to  deter¬ 
mine  the  need  for  each  applicant  and  the 
amount  of  competition  that  is  reasonably 
feasible  on  individual  routes.  They  fur¬ 
ther  assert  that  if  too  many  new  en¬ 
trants  are  authorized  and  some  go  bank¬ 
rupt,  the  public  will  be  injured  through 
loss  of  investment,  the  inconvenience  to 
users  of  switching  to  another  carrier,  and 
the  possibility  of  users  being  left  with 
incompatible  terminal  equipment. 

109.  The  other  29  applicants  have 
either  affirmatively  stated  that  they  do 
not  desire  comparative  hearings  on  eco¬ 
nomic  exclusivity,  or  have  not  opposed 
the  Commission’s  proposal  or  sought 
comparative  hearing.  Those  commenting 


claim  that  their  market  studies  show  a 
sizeable  potential  market  and,  in  any 
event,  the  marketplace  is  the  most  ap¬ 
propriate  test  of  who  will  best  serve  the 
public.  They  further  urge  that  the  four 
applicants  requesting  comparative  hear¬ 
ing  have  not  made  any  adequate  showing 
as  to  the  need  for  comparative  hearing 
on  their  proposed  routes  or  other  routes. 
Although  the  four  applicants  speak 
vaguely  of  studies  and  conclusions  that 
various  markets  will  support  no  more 
than  one  or  two  new  entrants,  they  have 
not  come  forth  with  such  studies.  An 
applicant  claiming  that  there  is  need  for 
only  one  new  entrant  should  have  the 
burden  of  showing  that  the  market  is  so 
limited  before  other  applicants,  who 
think  the  market  will  support  them,  are 
all  forced  into  a  hearing.  Moreover,  even 
if  some  encounter  difficulty,  the  result 
will  not  necessarily  be  bankruptcy  but  is 
more  likely  to  be  merger  with  a  stronger 
competitor  with  little  adverse  impact  on 
anyone.  Users  can  always  shift  their  busi¬ 
ness  to  the  remaining  carriers  (including 
A.T.  &  T.  and  Western  Union)  and  any 
inconvenience  is  a  reasonable  price  to  pay 
for  competitive  options.  Finally,  they  as¬ 
sert  that  it  is  unlikely  that  comparative 
hearings  would  enable  the  Commission 
to  make  definitive  findings  as  to  the 
precise  character  and  size  of  the  potential 
specialized  market  on  the  affected  routes 
or  that  they  would  otherwise  be  worth 
the  delay  and  burden. 

110.  The  Department  of  Justice  takes 
the  same  position.  It  states  that  accord¬ 
ing  to  present  law,  hearings  on  economic 
exclusivity  issues  need  be  held  only  if 
the  party  who  petitions  for  such  a  hear¬ 
ing  meets  the  heavy  burden  of  showing 
that  there  is  so  little  revenue  in  the 
market  that  the  contemplated  amount  of 
new  entry  would  make  it  impossible  for 
either  new  entrants  or  established  car¬ 
riers  to  remain  financially  strong  enough 
to  render  adequate  service  to  the  public. 
Carroll  Broadcasting  Co.  v.  FCC,  258  F. 
2d  440,  443  (C.A.D.C.,  1958) ;  Delta  Air¬ 
lines  v.  CAB,  275  F.  2d  632,  638  (C.A.D.C., 
1959).  The  objecting  party  must  make  a 
prime  facie  case  that  the  new  competi¬ 
tive  certifications  “would  as  a  matter  of 
economic  fact  destroy  or  substantially 
reduce  the  rendition  of  the  service  re¬ 
quired  by  the  public  interest  *  * 
(Delta  Airlines,  supra.)  The  burden  of 
proof  is  on  the  party  asserting  economic 
exclusivity  (Eastern  Airlines,  Inc.  v. 
CAB,  271  F.  2d  752,  756-757  (C.A.  2, 
1959)),  and  the  Commission  has  discre¬ 
tion  to  deny  comparative  hearings  if  the 
statistics  concerning  supply  and  demand 
do  not  dictate  the  inference  of  economic 
exclusivity  (Frontier  Airlines,  Inc.  v. 
CAB,  349  F.  2d  587,  590  (C.A.  10,  1965) ) 
Given  the  rapidly  growing  character  of 
the  computer  data  field  and  the  large 
number  of  specialized  submarkets  with¬ 
in  the  field  (based  on  a  variety  of  con¬ 
siderations  including  bandwidth,  circuit 
quality,  and  transmission  method),  a 
protesting  carrier  in  this  field  would  have 
a  very  heavy  burden  in  making  out  a 
case  for  mutual  economic  exclusivity  re¬ 
quiring  evidentiary  hearing. 
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111.  The  Department  further  states 
that  the  antitrust  laws  do  not  impede  a 
“merger  between  two  small  companies 
to  enable  the  combination  to  compete 
more  effectively  with  larger  corpora¬ 
tions  dominating  the  market,  nor  a  merg¬ 
er  between  a  corporation  that  is  finan¬ 
cially  healthy  and  a  failing  one  that  can 
no  longer  be  a  vital  competitive  factor 
in  the  market.”  Brown  Shoe  Co.  v.  United 
States,  370  U.S.  294,  319  (1962) ;  United 
States  v.  Diebold,  Inc.,  369  U.S.  654 
(1962) ;  Citizen  Publishing  Co.  v.  United 
States,  394  U.S.  131  (1969).  The  depart¬ 
ment  urges  that  merger  or  sale  of  facili¬ 
ties  to  another  competitor  is  a  more 
likely  fate  for  an  unsuccessful  entrant 
than  bankruptcy  or  removal  of  facili¬ 
ties  in  this  field.  It  states  that  this  alter¬ 
native  would  minimize  customer  incon¬ 
venience,  and  under  Carterfone  (13  FCC 
2d  420)  the  successor  would  be  required 
to  permit  continued  use  of  customer 
terminal  equipment  unless  there  is  a  risk 
of  network  harm. 

112.  A.T.  &  T.,  which  also  supports  the 
position  of  the  bulk  of  the  applicants  on 
Issue  B,  states  that  if  the  Commission 
were  to  adopt  a  policy  of  new  entry  based 
on  the  staff  analysis  of  Issue  A,  it  “would 
be  inconsistent  with  the  essential  ra¬ 
tionale  of  that  decision  for  the  Commis¬ 
sion  then  to  attempt  to  select  between 
and  among  would-be  competitors,  either 
new  carriers  or  existing  carriers.” 
A.T.  &  T.  further  asserts  that  if  (con¬ 
trary  to  its  belief)  the  staff’s  position  on 
Issue  A  is  correct,  it  can  only  be  so  be¬ 
cause  the  alleged  benefits  of  injecting 
competition  in  the  specialized  markets 
outweigh  the  probable  disadvantages. 
These  benefits  cannot  be  realized  if  the 
ensuing  competition  is  hampered  by  reg¬ 
ulatory  restrictions,  or  if  the  Commis¬ 
sion  “acts  as  a  handicapper  imposing 
artificial  barriers  to  entry  into  this  com¬ 
petitive  area  or  shackling  one  would-be 
competitor  in  favor  of  another.”  In  its 
rebuttal  comments  A.T.  &.  T.  notes  how 
illogical  it  would  be  to  hold  that  two 
carriers  (A.T.  &  T.  and  Western  Union) 
are  not  enough,  three  would  be  all  right 
without  question,  but  four  or  more  would 
be  a  crowd. 

3.  Discussion  and  Conclusions 

113.  Upon  review  of  the  record,  we 
are  inclined  to  adhere  to  our  initial  view 
that  it  would  be  contrary  to  the  public 
interest  and  inconsistent  with  our  policy 
determination  on  Issue  A  to  attempt  gen¬ 
erally  to  limit  entry  among  the  pend¬ 
ing  applicants  by  holding  comparative 
hearings  on  issues  of  economic  exclu¬ 
sivity.  We  have  concluded  that  the  pub¬ 
lic  interest  would  be  served  by  affording 
users  flexibility  and  a  wide  range  of 
choices  as  to  how  they  may  best  satisfy 
their  expanding  and  diverse  specialized 
requirements.  Moreover,  the  applicants 
are  seeking  to  develop  a  relatively  new 
and  potentially  very  large  market,  with 
heterogeneous  submarkets,  and  there  are 
technical  and  service  differences  among 
their  proposals.  In  the  circumstances 
presented  here,  we  would  be  reluctant  to 
take  any  action  that  might  restrict  en¬ 


try  unduly,  and  would  not  undertake  to 
select  “chosen  instruments”  unless  we 
are  persuaded  that  such  a  course  is  nec¬ 
essary  to  protect  the  public  from  signifi¬ 
cant  adverse  consequences.42 

114.  We  are  not  presently  confronted 
with  the  situation  posited  in  some  of  the 
arguments — 20  or  so  applicants  seeking 
to  serve  the  same  route  with  precisely 
the  same  services  and  facilities.  In  the 
eastern  portion  of  the  country,  the  num¬ 
ber  of  applicants  is  relatively  few — only 
one  or  two  (aside  from  Datran)  for  any 
particular  route  or  area,  and  there  are 
no  claims  of  economic  exclusivity.  There 
are  also  only  a  few  applicants  for  routes 
in  the  Western  Mountain  and  Plain 
States.  While  there  are  a  multiplicity  of 
applicants  in  the  Central  States,  propos¬ 
ing  service  to  some  points  in  common, 
most  propose  different  intermediate 
points  and  extension  to  points  not  in¬ 
cluded  in  the  proposals  of  others.  The 
two  areas  with  the  largest  number  of 
proposed  new  routes  (exclusive  of 
Datran)  are  the  Pacific  coast,  where 
there  are  four,  some  of  whom  propose 
different  intermediate  points,13  and 
Texas,  where  they  are  eight.  Three  of 
the  Texas  applicants  propose  service 
solely  within  that  State,  whereas  the 
others  propose  to  serve  other  States  as 
well.  Moreover,  the  routes  within  Texas 
vary  to  some  extent. 

115.  The  service  and  facilities  pro¬ 
posed  by  Datran  are  markedly  different 
from  those  proposed  by  any  other  ap¬ 
plicant.  It  alone  has  proposed  a  switched, 
all  digital  end-to-end  network  (including 
digital  local  distribution  facilities)  ex¬ 
clusively  for  data  transmission.  Its  pro¬ 
posal  would  permit  occasional  use  by 
those  with  small  requirements.  The  other 
applicants  have  all  proposed  point-to- 
point,  rather  than  switched,  service  to 
meet  the  private  line  requirements  of  the 
bulk  user.  They  would  offer  a  variety  of 
specialized  services,  including  but  not 
limited  to  data  transmission,  primarily 
aimed  at  offering  subscribers  flexible, 
low-cost  communications  channels 
adaptable  to  the  particular  needs  of 
each.  Their  proposed  transmission  mode 
is  analog  or  analog/digital  rather  than 
all  digital.  Moreover,  they  are  proposing 
to  achieve  local  loop  service  by  a  variety 
of  means,  including  interconnection  with 
local  telephone  exchange  facilities  and 
customer-provided  facilities,  as  well  as — 
in  some  instances — new  construction  by 
the  applicant.  In  light  of  these  and  other 
differences  between  the  two  types  of  pro¬ 
posals.  we  conclude  that  the  public  would 


42  Prom  the  standpoint  of  potential  eco¬ 
nomic  impact  on  established  carriers,  we  fail 
to  see  how  it  makes  much  difference  whether 
such  specialized  traffic  as  they  do  not  obtain 
is  spread  among  a  larger  or  a  smaller  number 
of  new  carriers.  Moreover,  we  have  already 
rejected  (paragraph  52  above)  the  conten¬ 
tion  that  impact  on  established  carriers 
should  be  considered  on  a  piecemeal,  route 
by  route,  basis. 

43  One  of  the  original  Pacific  coast  appli¬ 
cants,  Astron  Corporation,  has  dismissed  its 
applications  sinoe  the  Issuance  of  the  Notice. 
Another  of  the  Pacific  coast  applicants  is 
affiliated  with  Datran. 


benefit  by  the  availability  of  both  kinds 
of  service  from  new  entrants.  While  there 
may  be  mutual  impact  between  the  two 
types  of  proposals  insofar  as  data  trans¬ 
mission  is  concerned,  it  does  not  appear 
that  a  grant  of  Datran’s  application 
would  preclude  an  opportunity  for  entry 
by  one  or  more  private  line  carriers  in 
view  of  what  the  record  as  a  whole  shows 
as  to  the  size  and  heterogeneous  nature 
of  the  potential  market  and  submarkets. 
Accordingly,  we  have  decided  to  treat 
Datran’s  proposal  separately  from  those 
of  the  other  applicants. 

116.  The  proposals  of  the  private  line 
applicants  do  not  vary  among  themselves 
to  the  degree  that  they  differ  from  Dat¬ 
ran.  However,  there  are  differences  in 
'geographical  scope.  The  MCI  carriers 
propose  a  nationwide,  interconnected 
network,  which  they  estimate  would  be 
accessible  to  75  percent  of  the  popula¬ 
tion  and  85  percent  of  the  business  com¬ 
munity  in  the  United  States.  Others,  like 
Southern  Pacific,  Western,  and  United 
Video,  propose  routes  crossing  very  large 
regions.  Some,  like  several  of  the  Texas 
applicants,  propose  service  in  only  one 
or  two  States.  The  circumstance  that 
their  proposals  are  basically  similar  in 
that  each  is  offering  to  provide  “cus¬ 
tomized”  services  tailored  to  the  require¬ 
ments  of  individual  subscribers,  does  not 
mean  that  each  would  evolve  with  identi¬ 
cal  facilities  and  services  in  the  areas 
of  overlap.  As  we  recognized  in  the  Notice 
(paragraph  49) : 

Various  systems  may  develop  along  differ¬ 
ent  lines,  each  offering  something  of  value 
to  the  public  which  would  attract  sufficient 
customers  for  viable  operations.  The  number 
of  successful  operations  may  well  depend  on 
the  ingenuity,  enterprise  and  initiative  of  ap¬ 
plicants  and  equipment  manufacturers  over 
a  period  of  years  in  taking  advantage  of 
changing  circumstances  and  in  coming  up 
with  the  types  of  services  and  equipment 
that  will  attract  sufficient  business  to  sup¬ 
port  the  particular  system. 

117.  The  four  applicants  claiming  eco¬ 
nomic  exclusivity  have  not  made  any 
substantial  prima  facie  showing  that  the 
potential  specialized  market  along  any 
particular  route  is  so  limited  as  to  sup¬ 
port  only  private  line  entrant.  They 
make  general  assertions  to  that  effect, 
purportedly  reflecting  business  judg¬ 
ments  based  on  their  own  market  studies 
and  surveys.  However,  they  have  not 
shown  that  such  efforts  were  as  compre¬ 
hensive  or  aggressive  as  those  of  other 
applicants  or  that  they  have  approached 
all  of  the  potential  users  in  the  particular 
area.  Nor  have  they  demonstrated  any 
prima  facie  reason  for  suspecting  that 
the  differing  business  judgments  of  other 
applicants  are  in  error.  We  have  found 
a  general  public  need  and  demand  for 
the  proposed  services  in  all  areas.  Where 
a  majority  of  the  applicants  for  any  par¬ 
ticular  area  or  region  are  willing  to  pro¬ 
ceed  now  in  the  face  of  competition  by 
others,  it  would  appear  contrary  to  the 
public  interest  to  delay  the  institution 
of  needed  new  service  in  that  area  merely 
in  order  to  afford  one  or  two  applicants 
an  opportunity  to  show  that  new  entry 
should  be  limited  to  one. 
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118.  The  record  as  a  whole,  including 
all  of  the  various  market  forecasts,  indi¬ 
cates  that  entry  by  more  than  one  pri¬ 
vate  line  carrier  should  generally  be 
reasonably  feasible,  in  view  of  the  large 
potential  market  and  its  heterogeneous 
character.  In  this  connection,  it  is  perti¬ 
nent  to  note  that  the  proposed  plant  in¬ 
vestments  and  revenue  requirements  of 
the  private  line  applicants  are  not  of  a 
magnitude  anywhere  near  those  of  an 
A.T.  &  T.  or  even  a  Western  Union.  The 
total  proposed  initial  investment  of  all  of 
the  pending  private  line  applicants  is  on 
the  order  of  $175  million,  including  mul¬ 
tiplexing  equipment  but  excluding  local 
distribution  facilities.'*  MCI  anticipates 
that  total  gross  operating  revenues  for 
the  MCI  carriers  would  come  to  about 
$55  million  in  the  first  year.  Nebraska 
Consolidated  Communications  Corpora¬ 
tion  expects  to  derive  annual  operating 
revenues  of  approximately  $900,000  from 
only  two  out  of  the  50  or  so  potential  cus¬ 
tomers  it  hopes  to  serve.  When  we  au¬ 
thorized  MCI  to  modify  its  Chicago-St. 
Louis  route,  our  staff  noted  that  with  a 
loading  of  approximately  375  out  of  the 
potential  1,800  channels,  that  route 
would  produce  over  a  25  percent  return 
on  invested  capital  in  the  first  year.46 
Thus,  a  comparatively  small  share  of  the 
potential  market  may  result  in  finan¬ 
cially  successful  operations  for  any  one 
applicant,  and  a  number  of  small  but  via¬ 
ble  carriers  may  be  able  to  coexist  in  any 
particular  region. 

119.  Further,  and  more  important,  we 
do  not  perceive  any  significant  adverse 
consequences  to  the  public  in  the  event 
that  one  or  more  of  the  entrants  should 
fail.  In  the  first  place,  as  the  Department 
of  Justice  and  other  parties  point  out,  if 
a  weaker  entrant  should  encounter  dif¬ 
ficulty,  a  merger  with,  or  sale  of  facilities 
to,  a  stronger  competitor  is  a  more  likely 
fate  than  bankruptcy  or  a  removal  of 
facilities  from  the  field."  Even  assuming 
bankruptcy,  the  loss  of  a  carrier  who  is 
unable  to  attract  sufficient  customers  for 
viable  operations  in  a  competitive  market 
of  substantial  potential  size  is  not  a  mat¬ 
ter  of  great  moment  to  the  public  at 
large.  The  demand  for  this  type  of  com¬ 
munications  service  would  undoubtedly 


**  Datran’s  proposed  investment  of  about 
$350  million  Includes  local  distribution  facil¬ 
ities  (amounting  to  about  half)  and  other 
costs  such  as  switching  equipment.  If  Datran 
succeeds  in  its  goal  of  serving  about  10  per¬ 
cent  of  the  data  market  by  1980,  and  this  is 
sufficient  for  successful  operations  by  it, 
there  should  be  ample  room  for  more  than 
one  private  line  entrant  providing  other  serv¬ 
ices  as  well  (even  assuming  that  A.T.  &  T. 
and  Western  Union  garner  a  substantial 
share  of  the  remaining  90  percent  of  the  data 
transmission  market). 

The  staff’s  comment  was  based  on  MCI’s 
projected  revenues  and  costs,  MCI  Communi¬ 
cations,  Inc.  (Files  Nos.  5422-5423-C1-MP- 
70) ,  Comments  and  Recommendations  of  the 
Common  Carrier  Bureau,  pp.  4-5,  13,  footnote 
12. 

“The  Department  states  that  the  anti¬ 
trust  laws  would  not  impede  such  a  merger 
or  sale  of  facilities. 


be  met  by  another  entrant  or  an  estab¬ 
lished  carrier,  and  the  frequencies  would 
revert  to  the  Commission  for  assignment 
to  others."  Any  remaining  customers 
could  transfer  to  another  carrier  at  what 
appears  to  be  minimal  inconvenience, 
and  such  carrier  would  be  required  to 
permit  continued  use  of  customer  termi¬ 
nal  equipment  unless  there  is  a  risk  of 
network  harm.  Carterfone,  13  FCC  2d 
420  (1968).  Loss  of  investment  to  any 
failing  entrant  is  a  normal  business  risk 
in  a  competitive  situation.  While  this 
factor  may  be  important  where  we  are 
concerned  with  basic  communications 
services  upon  which  the  general  public 
depends,  it  does  not  outweigh  the  public 
interest  and  convenience  in  having  a 
wide  range  of  choices  for  private  line 
users  in  satisfying  their  specialized  com¬ 
munications  requirements.  As  stated  in 
paragraph  90  above,  we  do  not  contem¬ 
plate  any  “protective  umbrella  to  the 
competitors”  or  “any  artificial  bolster¬ 
ing  of  operations  that  cannot  succeed  on 
their  own  merits.”  (Notice,  paragraph 
44.) 

120.  In  light  of  the  foregoing,  we  con¬ 
clude  that  it  is  not  necessary  or  desir¬ 
able  in  the  public  interest  to  hold  com¬ 
parative  hearings  for  the  purpose  of  re¬ 
stricting  new  entry  in  any  particular  area 
to  only  one  private  line  applicant.  A 
question  remains  as  to  whether  we  should 
nevertheless  undertake  to  place  a  ceil¬ 
ing  on  the  number  of  new  entrants  in 
any  given  area,  and  to  hold  further  pro¬ 
ceedings  to  determine  how  many  and 
who  should  be  selected. 

121.  For  many  of  the  same  reasons 
just  discussed,  we  do  not  think  that  the 
public  interest  calls  for  this  course  in 
the  present  circumstances.  There  may  be 
too  many  applicants  for  viable  opera¬ 
tions  by  all  in  some  areas  (e.g.,  in  Texas 
or  the  Pacific  coast) .  We  do  not  yet  know 
whether  all  of  the  pending  applicants 
will  be  found  qualified  and,  if  so,  will 
elect  to  proceed.4"  However,  tf  an  appli¬ 
cant  is  found  qualified,  obtains  the  nec- 


47  As  indicated  in  the  Notice  (paragraph 
50a),  if  it  should  turn  out  that  the  market 
is  spread  so  thin  among  the  new  entrants  as 
to  adversely  affect  their  service  to  the  public 
in  that  area,  we  can  take  remedial  action  by 
rule  making  or  comparative  hearings  at 
license  renewal  time.  We  do  not  find  it  neces¬ 
sary  to  reach  A.T.  &  T.’s  contention  that  a 
section  214  authorization,  once  issued,  can¬ 
not  be  revoked.  These  carriers  cannot  oper¬ 
ate  without  microwave  radio  licenses,  and 
the  Communications  Act  requires  a  public 
interest,  convenience,  and  necessity  finding 
for  any  renewal  of  license  under  the  circum¬ 
stances  then  pertaining.  In  the  very  unlikely 
situation  that  all  of  the  new  applicants  fail, 
the  public  would  be  no  worse  off  than  it  is 
today.  Its  sole  sources  for  the  provision  of 
specialized  communications  services  would 
be  the  established  carriers. 

48  In  order  to  avoid  the  possibility  that  an 
applicant  may  otbain  a  grant  and  tie  up  fre¬ 
quencies  while  deciding  whether  or  not  to 
proceed,  we  wUl  strictly  adhere  to  §  21.33(b) 
of  the  rules  and  will  grant  no  extension  of 
construction  permits  except  for  good  cause 
shown,  including  a  showing  that  construc¬ 
tion  is  substantially  underway. 


essary  financial  backing,  and  makes  a 
business  judgment  to  risk  that  invest¬ 
ment  in  competition  with  such  of  the 
pending  applicants  as  may  be  author¬ 
ized,  we  are  not  inclined  to  place  fur¬ 
ther  obstacles  in  its  path.  Moreover, 
since  new  entry  by  more  than  one  private 
line  applicant  appears  reasonably  feasi¬ 
ble  in  a  potential  market  of  this  nature, 
we  deem  the  marketplace  to  be  a  more 
reliable  and  effective  instrument  than 
the  comparative  hearing  process  for  de¬ 
termining  how  many  and  which  new  en¬ 
trants  may  succeed.  Considering  the  de¬ 
sirability  of  avoiding  delay  in  the  insti¬ 
tution  of  services  needed  by  the  public 
now,  the  benefit  to  the  public  in  the 
availability  of  diverse  options,  and  the 
lack  of  public  detriment  in  the  event 
some  fail,  we  will  decline  to  hold  such 
hearings  on  the  pending  applications. 

122.  Our  policy  determination  under 
Issue  A  rests  essentially  on  our  judg¬ 
ment,  based  on  circumstances  shown  by 
this  record,  that  competition  is  reason¬ 
ably  feasible  and  offers  benefits  to  the 
public  such  as  to  outweigh  any  risk  that 
some  new  entrants  may  fail.  We  would 
be  very  reluctant  at  this  time  to  foreclose 
future  applicants  from  an  opportunity 
to  compete  with  the  present  applicants, 
perhaps  with  a  different  or  better  service 
or  by  developing  a  new  submarket.  As  in 
the  case  of  any  policy  or  rule,  the  policy 
adopted  here  is,  of  course,  subject  to  re¬ 
view  in  the  light  of  changed  circum¬ 
stances  and  may  be  altered  if  it  no  longer 
comports  with  the  public  interest,  con¬ 
venience,  and  necessity.  See  American 
Trucking,  supra  (paragraph  57  above). 
We  will  examine  future  applications  in 
light  of  the  circumstances  then  shown, 
including  any  experience  to  date  with 
operations  of  the  pending  applicants,  and 
will  take  such  action  as  is  necessary  in 
the  public  interest.4" 

c.  ISSUE  c:  FREQUENCY  AND  ROUTE  COORDI¬ 
NATION;  SPECTRUM  CONSERVATION 

1.  Terrestrial  Versus  Satellite  Systems 

123.  Except  for  some  stations,  the  ap¬ 
plicants  are  generally  proposing  to  use 
frequencies  in  the  6  GHz  common  carrier 
band  (5925-6425  MHz) ,  which  is  shared 
with  the  communications  satellite  serv¬ 
ice  (as  an  up-link).  We  expressed  some 
concern  in  the  Notice  as  to  whether  ap¬ 
plicants  for  domestic  communications 
satellite  systems  would  experience  dif¬ 
ficulty  in  coordinating  earth  stations 


“Under  the  Commisson's  rules  (§21.30 
(b) ) ,  the  time  for  filing  new  applications  for 
consideration  with  the  pending  applications 
has  long  since  expired,  and  any  new  appli¬ 
cant  would  not  be  entitled  to  comparative 
consideration  except  at  license  renewal  time. 
Modifications  in  the  pending  applications  to 
achieve  compliance  with  the  technical  stand¬ 
ards  and  rules  adopted  herein,  will  not  sub¬ 
ject  these  applications  to  a  new  cutoff  period 
for  the  filing  of  competing  applications.  See 
also  paragraph  135  below.  Moreover,  under 
normal  processing  procedures,  no  new  ap¬ 
plication  would  be  processed  until  processing 
of  the  pending  applications  has  been  com¬ 
pleted  (except  for  any  hearings  that  may 
be  required). 
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with  terrestrial  systems  in  the  band,  and 
recognized  that  the  specialized  carrier 
applications  might  complicate  any  prob¬ 
lem.  However,  we  did  not  propose  to  deny 
the  new  entrants  access  to  this  band  on 
that  ground,  in  view  of  the  magnitude  of 
the  existing  terrestrial  usage,  the  pos¬ 
sibility  of  additional  frequency  bands  for 
satellite  usage,  and  our  belief  that  estab¬ 
lished  and  new  carriers  competing  in  the 
provision  of  terrestrial  services  should 
not  be  placed  in  unequal  positions  with 
respect  to  access  to  frequency  bands. 
(Notice,  paragraphs  51-52.) 

124.  The  Communications  Satellite 
Corp.  has  requested  us  to  defer  a  resolu¬ 
tion  of  this  proceeding  pending  a  decision 
in  Docket  No.  16495  on  the  domestic 
communications  satellite  applications. 
However,  we  do  not  think  that  such  a 
course  is  necessary  or  in  the  public  inter¬ 
est.  The  domestic  satellite  applications 
on  file  have  already  been  coordinated 
with  all  of  the  stations  proposed  in  previ¬ 
ously  filed  terrestrial  microwrave  appli¬ 
cations,  as  well  as  with  existing  stations 
(Report  and  Order  in  Docket  No.  16495, 
Appendix  D,  22  FCC  2d  .86,  at  135). 60 
Moreover,  the  satellite  applicants  have 
found  what  are  purported  to  be  interfer¬ 
ence-free  locations  for  earth  stations  to 
operate  in  the  4  and  6  GHz  bands  rea¬ 
sonably  close  to  the  cities  to  be  served 
(including  the  Nation’s  largest  cities 
where  congestion  is  most  severe) .  Thus, 
the  problem  of  satellite -terrestrial  shar¬ 
ing  in  the  6  GHz  band  does  not  appear  to 
be  as  serious  as  was  feared  at  the  time 
of  the  Notice.  Although  some  of  the  ap¬ 
plicants  have  proposed  the  use  of  the 
additional  frequencies  and  additional 
frequency  allocations  are  being  consid¬ 
ered  at  the  World  Administrative  Radio 
Conference  for  Space  Telecommunica¬ 
tions  (Geneva,  June-July,  1971),  there  is 
no  proposal  to  preclude  the  use  of  the  4 
and  6  GHz  bands  for  domestic  satellite 
systems.  Our  action  here  is  not  pre¬ 
judicial  to  a  resolution  of  the  issues  in 
Docket  No.  16495  (see  paragraph  104 


“Most  of  the  satellite  applications  were 
filed  after  most  of  the  terrestrial  applica¬ 
tions.  The  coordination  did  not  Include  the 
comparatively  few  later-filed  specialized 
carrier  applications,  and  some  of  the  satel¬ 
lite  applicants  have  not  yet  applied  for  all 
of  the  earth  stations  contemplated  (a  good 
many  of  which  would  be  recelve-only  sta¬ 
tions  in  the  4  GHz  band).  However,  we 
would  anticipate  no  serious  problem  in  view 
of  the  experience  to  date. 


above) ,  and  we  decline  to  grant  the  re¬ 
quested  delay."1 

125.  In  order  to  avoid  possible  inter¬ 
ference  to  any  domestic  or  other  satellite 
system  that  would  share  the  6  GHz  com¬ 
mon  carrier  band  (5925-6425  MHz)  with 
terrestrial  carriers,  we  proposed  to  pro¬ 
hibit  the  transmitting  antennas  of  ter¬ 
restrial  facilities  operating  in  that  band 
from  being  aimed  within  2°  of  the  syn¬ 
chronous  (geostationary)  satellite  or¬ 
bit.62  There  was  general  support  for  and 
no  opposition  to  this  proposal.  Accord¬ 
ingly,  it  will  be  adopted  with  the  pro¬ 
vision,  as  proposed,  that  exceptions  can 
be  made  under  unusual  circumstances. 
In  such  instances,  we  would  expect  the 
applicant  to  submit  a  thorough  engineer¬ 
ing  evaluation  of  possible  impact  on  any 
authorized  or  proposed  satellite  opera¬ 
tion,  as  well  as  to  propose  operation  on 


61  While  the  specialized  carrier  applicants 
and  the  domestic  satellite  applicants  may 
be  seeking,  in  part,  to  attract  some  of  the 
same  markets,  the  emphasis  appears  to 
differ.  The  specialized  carrier  applicants  are 
concentrating  on  data  transmission  and  pri¬ 
vate  line  services,  whereas,  Comsat,  for  ex¬ 
ample,  has  proposed:  (1)  To  lease  satellites 
to  A.T.  &  T.,  and  (2)  to  establish  a  multi¬ 
purpose  system  in  which  television  program 
transmission  would  play  a  major  role.  Most 
of  the  other  satellite  applicants  are  also 
proposing,  inter  alia,  television  program 
transmission  service  to  broadcast  stations 
and/or  CATV  systems.  MCI  Lockheed  Satel¬ 
lite  Corp.  has  proposed  a  multipurpose  sys¬ 
tem  which  would  complement  rather  than 
duplicate  the  proposed  terrestrial  services 
of  the  MCI  carriers.  In  any  event,  the  terres¬ 
trial  and  the  satellite  technologies  each  offer 
special  advantages,  and  we  have  already 
concluded  in  Docket  No.  16495  (22  FCC  2d 
at  88-90)  that  both  should  be  available  to 
the  public — though  the  nature  of  the 
domestic  satellite  systems  and  the  identity 
of  the  licensees  to  be  authorized  are  ques¬ 
tions  still  to  be  determined  in  that  pro¬ 
ceeding. 

“Methods  of  calculating  azimuths  to  be 
avoided  may  be  found  in:  CCIR  Report  393 
(Green  Books),  New  Delhi,  1970,  and  in 
Radio-Relay  Antenna  Point  for  Controlled 
Interference  with  Geostationary  Satellites, 
by  C.  W.  Lundgren  and  A.  S.  May,  Bell  Sys¬ 
tem  Technical  Journal,  Volume  48,  Number 
10,  December  1969.  The  first  reference  is  an 
approximate,  graphical  method  of  calcula¬ 
tion  while  the  second  is  suitable  for  com¬ 
puter  calculation. 


a  reduced  power  basis.®  We  are  not 
aware  of  any  existing  facilities  which 
will  be  in  violation  of  this  new  require¬ 
ment.  However,  if  they  do  exist,  we  will 
not  require  them  to  be  modified  unless 
and  until  it  is  shown  that  they  are  likely 
to  cause  interference  to  authorized  satel¬ 
lite  facilities. 

126.  Possible  interference  to  terres¬ 
trial  facilities  from  satellite  transmis¬ 
sions  is  generally  not  considered  very 
likely.  However,  since  the  satellite  down¬ 
link  and  terrestrial  facilities  share  the 
band  3700-4200  MHz,  we  discourage  the 
pointing  of  receiving  antennas  in  that 
band  within  2°  of  the  sationary  orbit 
(taking  into  account  atmopheric  refrac¬ 
tion)  to  preclude  possible  future  prob¬ 
lems  which  may  occur  because  of 
increased  satellite  transmission  power 
or  other  reasons. 

2.  Terrestrial  Frequency  Conflicts  and 
Route  Blockage 

127.  Aside  from  the  question  of  ter¬ 
restrial  versus  satellite  system  coordina¬ 
tion,  the  applications  and  opposition 
pleadings  raise  issues  as  to  conflicts  in 
terrestrial  frequency  usage  and  spectrum 
conservation.  The  established  carriers 
claim  that  some  of  the  proposed  stations 
of  the  applicants  would  cause  inter¬ 
ference  to  their  existing  systems  and 
block  or  impede  economical  expansion  on 
existing  microwave  routes.  There  are  also 
instances  of .  frequency  conflicts  and 
potential  interference  among  the  ap¬ 
plicants  themselves.  Based  on  past  ex¬ 
perience,  we  believe  that  most,  if  not  all, 
of  the  claimed  conflicts  can  be  resolved 
through  coordination  and  that  new 
entry  can  be  technically  accommodated 
despite  the  growing  frequency  congestion. 
In  order  to  facilitate  such  accommoda¬ 
tion  and  future  growth  by  all  carriers,  as 
well  as  to  promote  better  coordinated 
and  efficient  use  of  spectrum,  we  pro¬ 
posed  several  measures  in  the  Notice. 

128.  First,  we  proposed  to  amend  our 
rules  to  require  applicants,  prior  to  filing, 
to  coordinate  the  technical  aspects  of 


“  The  maximum  value  of  equivalent  Iso¬ 
tropically  radiated  power  should  not  exceed: 
(a)  47  dBW  for  any  antenna  beam  directed 
within  0.5°  of  the  stationary  satellite  orbit, 
or  (b)  47  to  44  dBW,  on  a  linear  decibel 
scale  (8  dB  per  degree),  for  any  antenna 
beam  directed  between  0.5°  and  1.5°  of  the 
stationary  orbit.  These  values  are  subject 
to  possible  revision  as  satellite  operations 
develop  further. 


No.  Ill— Pt.  n 


FEDERAL  REGISTER,  VOL.  36,  NO.  1 1 1— WEDNESDAY,  JUNE  9,  1971 


11168 


RULES  AND  REGULATIONS 


their  proposals  with  other  authorized 
carriers  and  applicants  with  previously 
filed  applications  in  the  same  general 
area,  to  avoid  frequency  conflicts  and 
blockage  of  planned  future  route  expan¬ 
sion  to  the  extent  possible  (Notice,  para¬ 
graphs  56-58).  In  this  connection  we 
also  raised  a  question  as  to  whether 
standards  for  protecting  the  expansion 
potential  of  major  routes  should  be 
prescribed  and,  if  so,  what  standards. 

129.  In  the  comments,  the  concept  of 
prior  coordination  received  general  ap¬ 
proval.  An  exception  is  GT&E.  It  urges 
the  continuation  of  the  present  procedure 
(with  minor  modification)  whereby 
other  users  are  advised  of  new  proposals 
by  our  public  notice  of  applications  filed, 
but  the  reasons  for  its  opposition  to 
mandatory  prior  coordination  are  un¬ 
clear.  A  number  of  existing  carriers  state 
that  they  now  coordinate  frequency  us¬ 
age  with  other  carriers  in  their  areas  of 
operation  and  have  found  the  procedure 
mutually  beneficial.  Datran  supports  the 
procedure  but  expresses  some  concern 
that  in  cases  involving  disagreement  (e.g., 
a  competitive  situation)  there  may  be  less 
inclination  to  resolve  technical  conflicts 
promptly.  The  Department  of  Justice  also 
agrees  to  prior  coordination,  but  states 
that  the  Commission  should  make  it  clear 
that  such  meetings  are  to  be  limited  to 
technical  matters  and  that  no  attempt 
should  be  made  to  use  coordination  as  an 
attempt  to  divide  up  markets  or  custom¬ 
ers.  It  suggests  that  the  Commission  may 
want  to  consider  the  possibility  of  requir¬ 
ing  coordination  meetings  to  be  held 
publicly  in  the  presence  of  Commission 
staff  and  other  affected  parties,  with 
final  agreement  in  writing. 

130.  On  the  question  of  route  blockage 
there  is  agreement  that  some  attempt 
should  be  made  to  protect  existing  growth 
routes  to  provide  for  future  expansion. 
However,  no  one  recommends  any  par¬ 
ticular  standard  to  apply  in  such  cases. 
A.T.  &  T.  suggests  that  heavy  routes  be 
protected  by  utilizing  block  frequency 
allocation,  but  it  offers  no  details  or  ad¬ 
vice  on  resolving  the  substantial  number 
of  problems  that  would  be  entailed  in 
such  a  far  reaching  plan. 

131.  In  view  of  these  comments  we 
conclude  that  mandatory  prior  coordina¬ 
tion  would  be  beneficial.  We  believe  that 
such  procedure  will  not  only  reduce  the 
frequency  conflicts  that  lead  to  the  filing 
of  petitions  to  deny  applications,  but 
will  also  enable  the  various  carriers  to 
use  the  limited  frequencies  more  effec¬ 
tively  in  their  particular  areas  of  opera¬ 
tion.  The  planning  of  new  routes  is  es¬ 
pecially  important,  and  we  urge  such 
carrier  applicants  to  make  preliminary 
coordination  to  avoid  extensive  engi¬ 
neering  expenditures  where  an  alterna¬ 
tive  route  may  be  required  to  prevent 
blockage  of  an  existing  route  or  to  re¬ 
solve  other  technical  problems.  However, 
we  want  to  emphasize  that  such  coordi¬ 
nation  meetings  are  to  be  used  only  to 
discuss  technical  matters  and  that  any 
attempt  to  utilize  such  encounters,  either 
directly  or  indirectly,  for  anti-competi¬ 


tive  or  market  dividing  purposes  will  not 
be  tolerated.  Moreover,  the  coordination 
representatives  for  each  carrier  or  ap¬ 
plicant  should  be  technical  personnel 
without  overall  policy  making  or 
marketing  authority.54 

132.  In  order  to  facilitate  coordina¬ 
tion,  the  names  of  the  coordination  rep¬ 
resentatives  should  be  made  available  to 
all  other  carriers  or  known  applicants 
in  the  same  general  area  of  operation. 
We  will  expect  each  carrier  or  applicant 
to  use  its  best  efforts  to  review  proposals 
submitted  for  coordination  within  a 
reasonable  time  (determined  primarily 
by  the  size  and  complexity  of  the  pro¬ 
posal)  and  to  attempt  to  resolve  tech¬ 
nical  conflicts  in  good  faith  without 
regard  to  competitive  circumstances.  If 
coordination  is  not  completed  within  a 
reasonable  time,  we  will  make  provision 
for  an  applicant  to  file  its  proposal  with 
an  explanation  of  the  circumstances.  One 
other  point  we  wish  to  make  clear  is 
that  we  do  not  intend,  by  the  device  of 
coordination,  to  give  one  carrier  a  veto 
power  over  another’s  technical  proposal. 
If  the  problem  cannot  be  resolved,  the 
application(s)  may  be  filed  with  a  brief 
explanation  of  the  dispute.  If  the  ob¬ 
jecting  carrier  deems  the  matter  to  be  of 
sufficient  importance,  it  may,  of  course, 
file  a  petition  to  deny  or  an  informal 
objection.  In  accordance  with  long- 
established  practice,  the  Commission 
does  not  grant  any  application  where  it 
is  aware  of  likely  interference  to  any 
authorized  station. 

133.  To  facilitate  coordination  several 
parties  suggest  that  the  Commission 
adopt  technical  standards  involving  in¬ 
terference  calculation  and  specified  fre¬ 
quency  plans,  among  others.  Western 
Union  points  out  that  while  standards 
are  presently  determined  unilaterally, 
there  is  no  significant  disagreement 
among  established  carriers,  except  with 
regard  to  digital  and  analog/digital  sys¬ 
tems  for  which  standards  have  not  yet 
been  fully  developed.  Several  other  car¬ 
riers,  including  A.T.  &  T„  similarly  op¬ 
pose  the  development  of  these  standards. 
We  can  appreciate  the  desirability  of 
uniform  standards,  but  we  also  recognize 
that  each  system  must  be  designed  to 
meet  various  performance  requirements 
and  to  utilize  various  transmission  tech¬ 
niques  (some  of  which  are  relatively 
new) .  The  design,  of  course,  must  also 
take  into  account  a  wide  variety  of  exist¬ 
ing  facilities.  We  believe  that  the  estab¬ 
lishment  of  such  technical  standards 
would  involve  the  Commission  too  deeply 


04  We  do  not  believe  that  it  is  necessary  to 
go  so  far  as  having  a  Commission  representa¬ 
tive  present  at  each  meeting  or  having  the 
results  of  any  agreement  reduced  to  writing, 
as  suggested  by  the  Department  of  Justice. 
Voluntary  coordination  has  been  employed 
for  a  number  of  years,  and  we  have  no  evi¬ 
dence  that  illegal  collusion  has  ever  occurred. 
Also,  we  believe  that  the  limited  availability 
of  Commission  staff  and  the  formality  of 
written  agreements  would  tend  to  hinder 
swift  and  effective  coordination  efforts. 


in  system  design  to  the  detriment  of  de¬ 
sign  flexibility.  Therefore,  we  will  decline 
to  develop  standards  of  this  type  at  this 
time.  However,  if  it  later  appears  that 
standards  may  be  necessary,  we  will 
reconsider  the  matter. 

134.  On  the  problem  of  route  blockage, 
there  appears  to  be  no  easy  solution.  No 
one  party  has  proposed  a  standard  that 
we  believe  would  be  workable  or  equit¬ 
able.  Therefore,  we  can  only  state  that 
our  policy  is  to  protect  the  future  expan¬ 
sion  of  existing  growth  routes  to  the 
extent  practicable.  By  this  we  mean  that 
when  a  new  route  is  designed,  considera¬ 
tion  should  be  given  to  adjacent  routes 
that  may  have  significant  expansion 
requirements.  If  the  new  route  can  be 
reasonably  adjusted  to  avoid  or  minimize 
impact  on  an  established  growth  route, 
we  will  expect  the  adjustment  to  be 
made. 

135.  On  the  matter  of  frequency  con¬ 
flicts  between  copending  applications,  we 
proposed  to  require  the  later  filing  appli¬ 
cant  to  amend  his  application  s)  to  re¬ 
move  the  conflict.  Under  the  proposal, 
applications  involving  such  conflicts 
would  not  be  designated  for  hearing  un¬ 
less:  (1)  The  later  filed  application  is 
filed  within  the  cutoff  period  prescribed 
by  §  21.30(b),  and  (2)  the  Commission 
is  satisfied  that  the  frequency  conflict 
cannot  be  resolved  by  reasonable  meas¬ 
ures  by  the  later  filing  applicant.55  Since 
there  is  no  objection  to  this  proposal,  it 
will  be  adopted.  To  facilitate  the  proces¬ 
sing  of  applications,  the  rule  will  contain 
provisions  for  dealing  with  applicants 
who  do  not  make  efforts  to  resolve  con¬ 
flicts  within  a  reasonable  time  (see 
§  21.100(a)).  As  proposed  in  the  Notice 
(paragraph  56),  we  will  accord  pending 
applicants  an  opportunity  to  modify 
their  applications  to  achieve  compliance 
with  these  rules.  The  original  filing  and 
cutoff  dates  will  still  be  determinative  of 
priority  under  these  rules. 

3.  Frequency  Diversity  and  Miscellaneous 
Technical  Requirements 

136.  We  also  proposed  in  the  Notice 
(paragraphs  59-61)  several  measures  to 
achieve  more  efficient  spectrum  utiliza¬ 
tion  by  all  carriers.  The  most  important 
of  these  relates  to  the  use  of  frequency 
diversity.58  We  noted  several  possible  ap¬ 
proaches:  the  complete  elimination  of 
frequency  diversity,  reduction  of  the 
number  of  allowed  protection  channels, 
restriction  of  use  to  high  density  routes, 
or  to  allow  its  use  only  where  there  is  no 


“In  the  event  the  applications  were  filed 
on  the  same  day,  the  burden  of  resolving  the 
conflict  would  lie  equally  on  the  applicants. 

M  Frequency  diversity  may  be  regarded  as 
two  separate  transmitters  operating  on  dif¬ 
ferent  frequencies  but  carrying  the  same 
modulation  and  using  a  single  antenna  sys¬ 
tem.  For  purposes  here,  it  also  includes  the 
use  of  a  spare  or  protection  channel  which 
may  be  switched  into  the  path  of  a  faded 
channel. 
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reasonable  alternative  method  of  achiev¬ 
ing  the  necessary  reliability.  Approxi¬ 
mately  15  parties  commented  on  this  part 
of  the  proposal.  Virtually  all  agree  that 
frequency  congestion  is  a  problem  which 
will  grow  and  that  space  diversity  is  an 
affective  means  of  providing  reliability 
(at  least  from  propagation  outages) .  As 
to  what  should  be  done  about  frequency 
diversity,  there  are  a  variety  of  recom¬ 
mendations. 

137.  At  one  extreme  GT&E  urges  vir¬ 
tually  no  change  in  the  use  of  frequency 
diversity,  contending  that  the  presently 
accepted  ratios  (i.e.  one  protection  chan¬ 
nel  for  five  working  channels  in  the  4 
GHz  band,  one  for  three  in  the  6  GHz 
band  and  one  for  one  in  the  11  GHz 
band)  should  be  retained  because  they 
are  needed  for  protection  against  equip¬ 
ment  failures."  At  the  other  extreme, 
Datran  and  Microwave  Transmission  Co. 
urge  the  complete  elimination  of  fre¬ 
quency  diversity,  including  the  conver¬ 
sion  of  existing  facilities  using  frequency 
diversity  to  space  diversity.  The  other 
commenting  parties  take  an  intermedi¬ 
ate  approach,  opposing  the  complete 
elimination  of  frequency  diversity  but 
Suggesting  various  ways  of  restricting  its 
use.  A.T.  &  T.  points,  as  may  do,  to  the 
cost  advantage  of  frequency  diversity 
over  space  diversity  on  multiple  channel 
systems.  It  also  states  that  protection 
channels  in  its  own  facilities  have  an 
important  function  in  addition  to  relia¬ 
bility  by  providing  channels  for  occa¬ 
sional  television  service  and  for  emer¬ 
gency  restoration  of  failed  channels  on 
other  connecting  routes.  With  respect 
to  reducing  the  ratio  of  protection 
channels  as  was  suggested,  A.T.  &  T. 
states  that  if  cross  band  diversity  is  per¬ 
mitted  (e.g.  allowing  both  protection 
channels  for  the  4  and  6  GHz  to  be  in  the 
6  GHz  band) ,  such  an  arrangement  would 
provide  adequate  reliability  for  systems 
with  good  fading  margins  but  would  not 
provide  adequate  protection  or  res¬ 
toration  in  many  situations.  However, 
A.T.  &  T.  believes  that  space  diversity 
can  be  used  to  augment  frequency  di¬ 
versity  on  paths  experiencing  greater 
fade  problems,  and  it  is  making  plans  to 
so  utilize  space  diversity. 

138.  Southern  Pacific,  United  Video, 
and  Electronic  Industries  Association 
generally  support  restricted  use  of  fre¬ 
quency  diversity  but  take  the  position 
that  the  matter  should  be  considered  on  a 
case  by  case  basis  and  permitted  where  it 
is  adequately  justified  and/or  where  fre¬ 
quency  congestion  is  not  a  problem. 
Others,  such  as  Nebraska  Consolidated 
Communications,  Microwave  Service 
Co.,  and  New  York-Penn  Microwave  gen¬ 
erally  support  a  reduction  in  the  number 


*’  Presumably  Western  Union  can  be  con¬ 
sidered  of  similar  persuasion.  It  opposed 
consideration  of  frequency  diversity  in  this 
proceeding,  contending  that  the  matter 
should  be  considered  in  connection  with 
Docket  No.  15130.  In  that  proceeding  Western 
Union  in  1967  opposed  then  proposed  restric¬ 
tions  on  the  use  of  frequency  diversity. 


of  protection  channels.  MITEQ,  Inc.,  sug¬ 
gests  that  frequency  diversity  be  banned 
on  short  paths  of  15  or  20  miles  in  length. 
MCI  emphasizes  that  all  carriers  should 
be  treated  equally  and  that  the  newer 
carriers  should  be  permitted  to  employ 
the  same  ratio  of  protection  channels  as 
used  at  A.T.  &  T.  Western  Telecommuni¬ 
cations  and  New  York-Penn  Microwave 
suggest  a  compromise  between  frequency 
diversity  and  space  diversity  in  which 
space  diversity  would  be  utilized  on  the 
first  two  channels  on  a  given  route,  with 
a  protection  channel  being  permitted 
upon  the  addition  of  a  third  working 
channel. 

139.  Upon  evaluating  this  matter  in 
light  of  the  comments,  we  conclude  that 
the  status  quo  on  the  use  of  frequency 
diversity  should  not  be  maintained  in 
view  of  the  growing  frequency  conges¬ 
tion  and  the  increasing  demand  for  mi¬ 
crowave  frequencies  to  meet  rapidly  ex¬ 
panding  communications  requirements. 
It  is  generally  agreed  that  space  diver¬ 
sity  is  a  satisfactory  method  of  protect¬ 
ing  against  propagation  failures.  When 
used  in  conjunction  with  standby  trans¬ 
mitters  to  protect  against  equipment  fail¬ 
ures,  it  offers  a  reasonable  alternative 
to  frequency  diversity  in  achieving  a 
relatively  high  degree  of  reliability.  Its 
principal  disadvantage  when  standby 
transmitters  are  utilized  is  cbst,  since 
each  channel  requires  two  transmitters 
and  receivers  per  hop.  However,  on  a 
one  or  two  channel  system,  the  cost  dif¬ 
ferential  is  not  susbtantial.“  Also,  space 
diversity  does  not  offer  the  advantage  of 
a  spare  channel  which  can  be  utilized 
for  occasional  video  or  to  meet  emer¬ 
gency  requirements.  Because  of  these 
reasons  we  conclude  that  the  use  of  fre¬ 
quency  diversity  should  be  restricted 
rather  than  completely  eliminated.  While 
consideration  of  frequency  diversity  on  a 
case-by-case  basis,  as  suggested  by  sev¬ 
eral  parties,  may  in  theory  be  an  equi¬ 
table  and  flexible  approach,  we  reject  It 
because  this  would  provide  no  standard 
for  system  design  and  because  of  the  ex¬ 
cessive  administrative  burden  that  it 
would  impose  on  the  Commission.  A  sen¬ 
sible  compromise  would  appear  to  be  one 
similar  to  that  suggested  by  Western 
Telecommunications  and  New  York- 
Penn  Microwave,  i.e.,  that  frequency  di¬ 
versity  not  be  permitted  in  the  4  and  6 
GHz  bands  for  the  first  two  working 
channels  on  a  particular  route.  Given  the 
greater  frequency  impact -caused  by  one 
for  one  and  one  for  two  protection  on 
“thin  routes”  and  the  availability  of 


M  On  a  one  channel  system  both  frequency 
diversity  and  space  diversity  (with  standby 
transmitters)  employ  two  transmitters  and 
receivers  per  hop.  On  a  two  channel  system 
frequency  diversity  (utilizing  one  protection 
channel)  requires  three  transmitters  and 
receivers  compared  with  four  for  space  diver¬ 
sity.  The  space  diversity  system  will  require 
some  initial  additional  cost  for  an  extra  re¬ 
ceiving  antenna  (and  associated  waveguide) 
and  perhaps  a  somewhat  higher  and  more 
rugged  tower. 


space  diversity  as  a  reasonable  alterna¬ 
tive,  we  believe  such  approach  would 
yield  substantial  savings  in  spectrum 
usage"  without  imposing  undue  eco¬ 
nomic  hardship  on  the  carrier.  Under 
this  procedure,  once  a  route  is  expanded 
to  a  third  working  channel,  a  protection 
channel  would  be  allowed.  Because  of  its 
greater  propagation  problems  and  lesser 
congestion,  we  will  not  apply  this  stand¬ 
ard  to  the  11  GHz  band  at  this  time. 

140.  Aside  from  the  prohibition  of  fre¬ 
quency  diversity  on  the  first  two  channels 
on  a  4  or  6  GHz  route,  it  appears  that 
a  limitation  on  the  total  number  of  fre¬ 
quency  diversity  channels  would  be  in 
order.  Although  several  parties  contend 
that  the  presently  accepted  ratios  (as 
noted  in  paragraph  137)  are  necessary 
for  adequate  reliability,  no  one  submits 
any  technical  data  in  support  of  this 
proposition.  There  is  no  doubt  that  addi¬ 
tional  protection  channels  may  be  desir¬ 
able  to  the  carrier  as  an  added  measure 
of  safety  or  for  more  flexibility  of  op¬ 
eration,  but  we  are  not  convinced  that 
they  are  necessary  as  a  general  practice. 
In  the  past  10  years,  there  have  been 
many  advances  in  the  state  of  art,  new 
equipment  is  usually  solid  state  and  more 
reliable,  and  system  design  is  more  re¬ 
fined.  Yet  the  same  number  of  protection 
channels  is  generally  used  today  as  in 
the  early  days  of  microwave.  Moreover, 
landline  carriers  have  developed  a  multi¬ 
plicity  of  routes  between  most  of  the 
larger  communities  in  the  country,  thus 
creating  route  redundancy  which  gives 
them  an  extra  degree  of  flexibility  to  han¬ 
dle  peak  loads  or  provide  for  restoration 
of  failed  channels.  Finally,  we  note  that 
frequency  diversity  may  be  supple¬ 
mented  by  space  diversity  in  areas  where 
unusual  propagation  problems  exist  or 
where  exceptional  reliability  is  required. 
For  these  reasons,  we  conclude  that  the 
number  of  protection  channels  can  be 
reduced  without  significant  consequence 
on  the  overall  public  interest  to  only  one 
in  the  4  GHz  band,  one  in  the  6  GHz 
band,  and  a  l-to-3  ratio  in  the  11  GHz 
band.  However,  for  the  sake  of  flexibility 
we  will  not  require  that  the  protection 
channels  be  in  the  same  band  as  the 
working  channels  as  long  as  the  specified 
protection  ratios  are  observed.00  We  rec- 


w  Routes  employing  only  one  or  two  work¬ 
ing  channels  represent  a  very  substantial 
portion  of  the  total  common  carrier 
microwave  facilities.  For  example,  In  In¬ 
diana,  which  is  believed  to  be  fairly  typical, 
there  are  approximately  142  authorized 
common  carrier  microwave  stations  (exclu¬ 
sive  of  those  restricted  to  video  use)  operat¬ 
ing  on  some  278  transmission  paths.  Of  these 
paths,  about  148  consist  of  only  one  or  two 
working  channels.  In  view  of  our  decision 
In  this  proceeding  to  permit  competitive  en¬ 
try,  It  seems  obvious  that  the  number  of 
such  “thin  routes”  will  proliferate. 

“Current  use  of  cross  band  diversity  Is 
primarily  limited  to  the  6-11  GHz  bands  (e.g. 
Western  Electric’s  TM/TL) .  For  purposes  of 
this  rule  making  such  systems  will  be  classi¬ 
fied  as  6  GHz  with  protection  channels  In  the 
11  GHz  band. 
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ognize  that  there  may  be  occasions  where 
unusual  circumstance  would  dictate  some 
deviation  from  this  policy.  Therefore,  we 
will  consider  requests  for  waivers,  but 
we  will  emphasize  that  waivers  will  not 
be  granted  unless  there  is  a  substantial 
showing  of  good  cause  directed  to  the 
facts  of  a  given  proposal."1 

141.  The  rules  will  apply  to  all  new 
facilities  proposed  in  the  future.  Because 
of  the  extensive  use  of  frequency  diversity 
in  existing  facilities  and  the  large  num¬ 
ber  of  pending  applications  proposing 
such  use,  we  will  apply  the  new  require¬ 
ments  to  these  categories  as  well  as  new 
facilities  to  be  proposed  in  the  future. 
Therefore,  where  applications  (both 
pending  and  new)  involve  the  construc¬ 
tion  of  new  stations  or  new  routes, 
we  will  require  that  the  applications 
be  amended,  as  necessary,  to  comply  with 
the  new  rules  (unless  it  can  be  shown 
that  such  requirement  is  unreasonable 
under  the  circumstances).  However,  in 
recognition  of  the  problem  inherent  in 
the  modification  of  existing  facilities,  we 
intend  to  be  more  flexible  in  application 
of  the  new  rules.  In  general,  the  follow¬ 
ing  procedure  will  be  applied  unless  it 
can  be  shown  to  be  unreasonable  or  dis¬ 
ruptive  in  particular  areas.  Because  of 
the  probable  need  to  construct  higher 
towers  in  many  instances,  we  will  not 
require  existing  routes  of  one  or  two 
working  channels  to  be  converted  from 
frequency  diversity  to  space  diversity  un¬ 
less  another  carrier  can  show  that  the 
diversity  frequencies  are  necessary  for 
working  channels.  However,  we  will  ex¬ 
pect  each  carrier  to  make  plans  to  reduce 
the  number  of  protection  channels  on 
existing  facilities  to  meet  new  require¬ 
ments.  In  general,  it  would  appear  that 
before  additional  channels  are  added  on 
an  existing  route,  any  protection  chan¬ 
nels  above  the  specified  maximum  should 
be  converted  to  working  channels.  We 
will  require  that  excess  protection  chan¬ 
nels  be  relinquished  prior  to  the  next 
renewal  period  and  that  statements  to 
this  effect  be  submitted  with  the  applica¬ 
tions  for  renewal."2  During  this  conver¬ 
sion  period  we  will  consider  applica¬ 
tions  for  modification  of  existing  facilities 
in  a  manner  consistent  with  these  objec¬ 
tives,  taking  into  account  the  reasonable¬ 
ness  of  each  carrier’s  conversion  plans. 

142.  Two  other  technical  changes  that 
were  proposed  involve  the  use  of  “peri¬ 
scope”  antennas  and  antennas  of  less 
than  6  feet  in  diameter.  In  order  to  pro- 


®1  The  request  for  waiver  should  (among 
other  things)  include  the  following  informa¬ 
tion: 

(1)  The  reasons  why  space  diversity  and/ 
or  normal  allocation  of  protection  channels 
are  not  satisfactory: 

(2)  The  degree  of  frequency  congestion  in 
the  area  concerned; 

(3)  The  alternatives  to  the  use  of  fre¬ 
quency  diversity  and  their  comparative  cost 
in  reasonable  detail;  and 

(4)  Any  other  public  interest  considera¬ 
tions  that  may  support  the  request. 

“The  next  renewal  period  is  Jan.  1,  1975, 
for  A.T.  &  T.  Long  Lines;  Aug.  1,  1975,  for  the 
Bell  System  Companies;  and  Feb.  1,  1976,  for 
all  other  carriers. 


mote  more  efficient  use  of  the  spectrum, 
and  perhaps  improve  the  quality  of  serv¬ 
ice,  it  was  proposed  to  ban  the  use  of 
both.  Our  stated  purpose  was  to  tighten 
transmission  paths  and  reduce  the 
chances  for  interference  in  areas  where 
frequency  assignments  are  congested. 
Virtually  all  parties  commenting  on 
these  questions  support  our  objectives. 
In  regard  to  the  minimum  size  antenna, 
most  suggest  performance  standards  in 
lieu  of  the  minimum  6-foot  diameter. 
We  think  the  suggestion  is  worthwhile. 
MCI  proposes  specific  standards  in  tabu¬ 
lar  form  which  should  be  rather  easy  to 
apply.  A.T.  &  T.  suggests  that  standards 
be  applied  with  some  flexibility;  it  con¬ 
tends  that  the  standards  suggested  by 
MCI  may  be  too  lenient  in  some  areas, 
such  as  near  major  metropolitan  areas, 
and  too  stringent  in  open  areas  with 
little  prospect  for  interference.  There  ap¬ 
pears  to  be  some  merit  in  the  argument 
that  a  requirement  for  use  of  high  per¬ 
formance  antennas  at  all  locations  would 
impose  an  unnecessary  cost  burden  on 
systems  located  in  areas  not  likely  to  be 
subject  to  congestion  problems.  There¬ 
fore,  we  have  decided  to  adopt  dual 
standards.  One  such  standard,  which  is 
very  similar  to  the  MCI  proposal,  repre¬ 
sents  a  relatively  high  performance  an¬ 
tenna  that  would  be  used  in  areas  sub¬ 
ject  to  congestion.  The  other  standard 
represents  an  adequate  antenna  but  one 
which  would  have  somewhat  less  strin¬ 
gent  requirements  for  side  and  back  lobe 
suppression.  Antennas  meeting  the  lower 
standard  should  be  used  only  in  areas 
where  frequency  congestion  is  not  rea¬ 
sonably  expected.  The  type  of  antenna 
to  use  in  each  given  circumstance  is  a 
decision  which  will  be  left  to  the  car¬ 
rier.'11  However,  if  a  carrier  selects  the 
lower  performance  antenna  and  that  an¬ 
tenna  later  causes  a  problem  to  another 
carrier’s  existing  or  proposed  facilities, 
which  problem  would  not  occur  if  the 
higher  performance  antenna  had  been 
originally  installed,  we  will  require  the 
replacement  of  the  lower  performance 
antenna  at  the  licensee’s  own  expense. 

143.  On  the  question  of  periscope 
antennas  there  is  less  unanimity,  al¬ 
though  the  majority  support  an  outright 
ban.  A  number  of  parties  suggest  some 
flexibility  on  the  matter  where  there  is 
no  frequency  congestion.  United  Video 
and  West  Texas  Microwave  are  opposed 
to  a  total  ban.  They  take  the  position 
that  high  towers  (on  the  order  of  400 
feet  and  up)  are  required  in  flat  country 
to  get  paths  of  acceptable  length  and 
that  standard  waveguide  and  parabolic 
radiators  are  practically  limited  to 
heights  of  about  250  feet.  Moreover,  they 
note  that  there  is  new  periscope  antenna 
equipment  now  on  the  market  which 
promises  good  front  to  back  isolation  and 
reduced  sidelobe  radiation.  We  believe 
that  these  arguments  for  flexibility  under 
special  circumstances  have  some  merit. 


63  This  is  not  to  say  that  we  will  not  chal¬ 
lenge  the  use  of  a  lower  performance  an¬ 
tenna  in  an  obviously  congested  area  or 
one  in  which  future  congestion  is  likely. 


Accordingly,  we  will  ban  the  use  of  peri¬ 
scope  antennas  on  new  transmission 
paths  but  consider  waivers  where  it  can 
be  shown  that  the  periscope  antenna  sys¬ 
tem  would  involve  substantially  less  cost 
and  that  the  impact  of  its  use  is  likely  to 
be  minimal.04 

144.  As  to  existing  facilities  employing 
periscope  antennas  or  antennas  not 
meeting  the  new  performance  standards, 
we  will  not  require  their  replacement, 
except  where  it  can  be  shown  that  such 
facilities  inhibit  the  efficient  use  of  the 
spectrum.  In  such  cases,  replacement  will 
be  required  at  the  licensee’s  expense. 
These  new  requirements  will,  of  course, 
be  applied  to  all  pending  applications 
proposing  new  frequency  paths. 

d.  issue  d:  whether  some  measure  of 

PROTECTION  TO  APPLICANTS’  SUBSCRIBERS 

IS  CALLED  FOR  IN  THE  AREA  OF  QUALITY 

AND  RELIABILITY  OF  SERVICE 

1 .  Proposals  in  the  Notice 

145.  In  the  Notice  (paragraphs  62-65), 
the  Commission  tentatively  decided 
against  prescribing  minimum  standards 
of  technical  performance,  but  proposed 
to  require  for  all  carriers  providing  pri¬ 
vate  line  or  other  specialized  services 
(paragraph  63) : 

(1)  That  the  applicant  specify  in 
standard  terminology  in  his  microwave 
application  the  proposed  reliability  of 
service  to  the  customer,  to  the  extent 
that  the  nature  of  the  proposed  service 
is  known; 

(2)  That  the  carrier  be  required  to 
specify  in  his  tariff,  and  notify  the  cus¬ 
tomer  of,  the  precise  reliability  factors 
applicable  to  the  particular  service; 

(3)  That  the  carrier  make  refunds  on 
a  reasonable  proportionate  basis  where 
the  service  rendered  fails  to  meet  the 
specified  reliability  standards;  and 

(4)  That  the  carrier  make  periodic  re¬ 
ports  to  the  Commission  concerning  the 
reliability  actually  achieved,  service 
complaints  and  refunds. 

The  Commission  also  requested  com¬ 
ments  on  the  development  of  standard 
statements  of  reliability  quality  factors 
for  the  various  types  of  service,  and  on 
the  contents  of  the  proposed  quarterly 
reports  (paragraph  65). 

2.  Position  of  the  Parties 

146.  All  parties  who  addressed  this 
issue  (carriers,  applicants,  and  others) 
wrere  in  favor  of  the  goal  of  the  proposals 
as  a  matter  of  general  principle,  though 
some  questions  were  raised  as  to  details. 
For  example.  Western  Union  asserted 
that  it  might  be  hard  for  those  new  car¬ 
riers  not  providing  end-to-end  service 
to  comply,  since  it  might  be  difficult  to 
determine  who  was  responsible  for  any 
failure.  Southern  Pacific  and  Western 


64  Requests  for  waivers  should  specify  cost 
comparisons  in  reasonable  detail  and  iden¬ 
tify  all  existing  and  proposed  terrestrial  and 
satellite  facilities  on  which  the  proposal 
could  conceivably  have  some  impact.  Where 
sophistication  of  design  is  a  factor  in  mini¬ 
mizing  possible  impact,  full  technical  par¬ 
ticulars  should  be  submitted. 
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Telecommunications  were  concerned 
that  quarterly  reports  might  prove  bur¬ 
densome.  As  an  alternative,  Southern 
Pacific  suggested  periodic  filing  of  sta¬ 
tistical  reports  on  reliability  to  enable 
the  Commission  to  determine  whether 
more  detailed  reports  would  be  neces¬ 
sary.  Western  Telecommunications  sug¬ 
gested  semiannual  reports,  but  would 
prefer  an  insystem  quality  control  pro¬ 
gram  with  monitoring.  GT&E  suggested 
utilization  of  a  sampling  procedure  for 
reporting  trouble  reports;  and  questioned 
whether  the  same  measurement  factors 
should  be  applied  to  all  private  line  serv¬ 
ices  of  all  carriers  on  an  individual  line 
basis. 

147.  However,  very  few  parties  ad¬ 
dressed  this  issue  in  any  depth,  and 
there  appears  to  be  no  consensus  among 
those  who  did,  except  for  a  suggestion 
that  the  matter  needs  further  study. 
A.T.  &  T.’s  comments  (pages  112-115) 
describe  its  methods  for  defining  per¬ 
formance  or  quality  objectives  for  its 
services  and  the  problems  it  sees,  make 
suggestions  as  to  how  to  state  service 
quality  in  terms  more  appropriate  to 
meet  FCC  objectives,  and  incorporate  by 
reference  its  comments  in  Docket  No. 
15130  (filed  December  21,  1967).  While 
agreeing  that  customers  should  be  pro¬ 
vided  with  understandable  statements, 
A.T.  &  T.  urges  that  specifications  in 
tariffs  should  be  limited  to  basic  defi¬ 
nitions  of  the  concept  and  scope  of 
quality  and  reliability  and  customer  re¬ 
fund  provisions.  A.T.  &  T.  states  that  it 
is  prepared  to  work  with  the  Commis¬ 
sion  in  defining  standard  statements  of 
reliability  and  quality  of  service,  and 
suggests  that  its  current  monthly  reports 
to  the  Commission  would  provide  a  use¬ 
ful  frame  of  reference  for  the  contents 
of  quarterly  reports. 

148.  Raytheon  Co.  urges  that  equip¬ 
ment  manufacturers  have  a  vital  interest 
in  this  question  and  should  be  included 
in  any  studies  to  define  standard  state¬ 
ments.  It  asserts  that  parameter  of  cir¬ 
cuit  availability  best  defines  circuit  reli¬ 
ability  in  terms  understandable  by  aver¬ 
age  users,  and  that  this  is  customarily 
stated  as  a  percentage  of  a  time  period, 
usually  a  month  or  year,  that  the  system 
will  be  in  service  and  operating  with  a 
quality  equal  to  or  greater  than  a  stipu¬ 
lated  value.  New  York-Penn  Microwave 
Corp.  proposes  that  there  should  be  pro¬ 
portionate  refund  for  any  outage  lasting 
more  than  one-half  hour.  Southern 
Pacific  suggests  that  a  “practical”  reli¬ 
ability  measure  for  data  transmission 
might  be  one  it  has  found  useful  for  its 
private  microwave  system:  outages  of 
more  than  one-half  minute  in  duration 
are  considered  major  and  appropriate 
steps  are  taken  to  rectify  them;  outages 
of  less  than  one-half  minute  are  moni¬ 
tored  for  frequency  of  occurrence  and 
steps  are  taken  accordingly. 

149.  The  Computer  Time-Sharing 
Services  Section  of  the  Association  of 
Data  Processing  Service  Organizations 
concurs  in  the  goals  of  the  proposals,  but 
suggests  amplification  of  carrier  respon¬ 
sibilities  and  Commission  involvement  in 


the  administration  of  procedures.  It 
states  that  carriers  should  be  required  to 
publish  meaningful  specifications  of 
their  service,  to  be  upgraded  from  time 
to  time,  which  will  enable  users  at  rea¬ 
sonable  cost  and  time  to  ascertain 
whether  service  in  fact  meets  specifica¬ 
tions  (rather  than  relying  on  the  car¬ 
rier’s  judgment) .  It  further  urges  that  if 
the  specifications  are  not  met,  the  car¬ 
rier  should  bear  all  costs  of  testing  and 
refund  charges  for  the  period  when  per¬ 
formance  did  not  meet  the  level  of 
specifications.  In  addition,  the  tariffs 
should  include  time  requirements  for  the 
installation  of  new  service  or  modifica¬ 
tion  of  existing  service.  Bunker-Ramo 
Corp.  also  requests  additional  statements, 
e.g.,  as  to  the  availability  of  maintenance 
facilities  and  restoration  of  outages.  It 
urges  the  Commission  to  defer  standard 
statements  of  reliability  quality  factors 
for  evolution  through  a  working  con¬ 
ference  of  engineers  and  other  interested 
persons  under  FCC  supervision. 

3.  Conclusions 

150.  We  think  that  this  issue  may  have 
been  overshadowed  by  other  issues  in 
this  proceeding,  and  that  it  has  not  re¬ 
ceived  the  attention  it  deserves.  In  any 
event,  this  record  does  not  afford  an  ade¬ 
quate  basis  for  a  Commission  decision 
as  to  standard  statements  of  reliability 
for  various  types  of  services,  or  the  con¬ 
tents  of  periodic  reports.  Since  the  mat¬ 
ter  pertains  more  to  services  and  tariff 
offerings  than  to  the  construction  of 
facilities,  we  have  time  to  conduct  fur¬ 
ther  studies  with  the  assistance  of  inter¬ 
ested  entities  and/or  further  proceedings 
before  any  decision  on  this  issue  is  actu¬ 
ally  needed.  We  have  concluded  that 
further  rule  making  on  Issue  E  is  neces¬ 
sary.  The  further  notice  of  proposed  rule 
making  will  include  this  issue  as  well, 
and  will  discuss  the  question  of  what,  if 
any,  additional  steps  to  obtain  the  as¬ 
sistance  of  interested  persons  appear  ap¬ 
propriate  at  this  time.  Accordingly,  a 
resolution  of  Issue  D  will  be  deferred 
pending  further  procedures. 

e.  issue  e:  what  is  the  appropriate 

*  MEANS  FOR  LOCAL  DISTRIBUTION  OF  THE 

PROPOSED  SERVICES? 

1.  Proposals  in  the  Notice 

151.  In  the  Notice,  it  was  proposed 
that  new  entrants  and  their  customers 
would  have  the  following  options  with 
respect  to  local  loop  service  (Notice, 
paragraphs  67,  69) : 

(1)  Interconnection  or  leased  channel 
arrangements  with  local  telephone  car¬ 
riers  under  reasonable  terms  and  condi¬ 
tions  to  be  negotiated  with  the  new  car¬ 
riers  (or  in  the  case  of  customers,  under 
reasonable  terms  set  forth  in  the  tariff 
schedule  of  the  local  carrier) . 

(2)  Construction  of  independent  local 
facilities  by  the  applicants,  their  cus¬ 
tomers  or  some  other  entity.  Comments 
were  requested  on  the  use  of  wire,  cable 
and/or  radio,  particularly  frequencies 
in  the  vicinity  of  11  GHz,  and  18  and  50 
GHz  or  some  other  portion  of  the  spec¬ 
trum  above  11  GHz. 


Parties  were  requested  to  address  this 
aspect  fully,  with  particular  attention 
to  the  technical  feasibility  and  compara¬ 
tive  costs  of  the  various  alternatives 
and  the  effect  on  charges  to  subscribers 
for  end-to-end  service  (Notice,  para¬ 
graph  70). 

2.  Positions  of  the  Parties 

(a)  Interconnection.  152.  While  Da- 
tran  insists  that  end-to-end  facilities  are 
essential  to  its  proposal,  most  of  the 
applicants  claim  that  a  flexibility  of 
choice  as  to  interconnection  or  construc¬ 
tion  of  new  independent  facilities  is 
needed,  and  some  propose  to  rely  solely 
on  interconnection.  A.T.  &  T.  says  that: 
“When  the  Commission  determines  that 
it  is  in  the  public  interest  to  license  addi¬ 
tional  intercity  common  carriers,  we 
would  be  willing  to  discuss  with  them 
the  technical  arrangements  required  and 
appropriate  charges  for  any  connect- 
tions  required  of  the  telephone  compa¬ 
nies.”  GT&E  states  that,  with  adequate 
lead  time,  it  will  provide  local  distribu¬ 
tion  services  to  any  authorized  carrier. 
MCI  claims  to  be  encouraged  by  the 
statements  of  A.T.  &  T.  and  GT&E  on 
this  score.  Western  Union  urges  the 
Commission  not  to  prejudice  the  tech¬ 
nical  and  economic  feasibility  of  inter¬ 
connection  in  this  proceeding,  and  to 
hold  individual  evidentiary  hearings  on 
interconnection  for  each  new  system. 
USITA  asserts  that  separate  local  facili¬ 
ties  would  cause  a  loss  of  revenues  to  the 
independent  telephone  companies,  but 
sees  legal  and  technical  problems  in  re¬ 
quiring  interconnection  and  seeks  in¬ 
dividual  evidentiary  hearings.  Southern 
Pacific  urges  the  Commission  not  to 
postpone  this  question  for  future  un¬ 
certainty  and  perhaps  dispute,  but 
rather  to  set  forth  guidelines  now. 

(b)  Construction  of  independent  local 
facilities.  153.  Datran  states  that  end-to- 
end  facilities  are  essential  to  its  switched 
digital  data  network  and  that  inter¬ 
connection  with  the  local  telephone  ex¬ 
change  systems  is  not  suitable  to  it.  For 
local  loops,  it  proposes  to  use  a  combina¬ 
tion  of  cable  and  11  GHz  frequencies 
(with  low-power  transmitters  and  all 
carrier  frequencies  closely  spaced  within 
a  single  20  MHz  bandwidth  which  could 
distribute  up  to  4,000  4.8  Kb/s  two-way 
data  channels) .  Datran  claims,  with  sup¬ 
porting  technical  studies  for  Dallas  and 
Los  Angeles,  that  such  intracity  use  of 
11  GHz  would  be  fully  compatible  with 
intercity  use,  at  least  initially,  and  that 
18  and  30  GHz  and  optical  systems  may 
be  feasible  alternatives  for  future  ex¬ 
pansion  (particularly  for  short  links). 
While  preferring  11  GHz,  Datran  sug¬ 
gests  a  mix  of  11  and  18  GHz  as  an 
alternative  or,  as  a  third  choice,  the  use 
of  18  GHz. 

154.  MCI  has  filed  a  petition  for  rule 
making  (RM  1700)  to  allocate  the  fre¬ 
quencies  38.6-40  GHz  for  a  local  Carrier 
Distribution  Service.  This  petition  is  de¬ 
scribed  in  the  summary  of  its  comments 
(Appendix  C,  page  7).  It  urges  that  the 
local  distribution  issue  be  deferred,  and 
that  its  petition  be  considered  in  a 
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separate  proceding.  MCI’s  petition  is  op¬ 
posed  by  GT&E  (which  is  against  any 
independent  local  facilities),  and  sup¬ 
ported  by  Martin  Marietta  Corp., 
Resalab,  Inc.,  MITEQ,  Inc.,  A.T.  &  T.  and 
Western  Union.  Datran  expresses  doubts 
as  to  the  technical  feasibility  of  38.6-40 
GHz  for  this  purpose  under  the  present 
state-of-the-art. 

155.  While  A.T.  &  T.  supports  the  end- 
to-end  concept,  it  prefers  38.6-40  GHz 
over  the  use  of  either  11  GHz  or  18  GHz 
(which  it  claims  should  be  reserved  pri¬ 
marily  for  intercity  use  and  access  to 
metropolitan  areas)  and  suggests  con¬ 
sideration  of  the  possible  use  of  30  and 
50  GHz  frequencies  as  well.  A.T.  &  T. 
supports  further  proceedings  because 
the  applicants  have  not  given  sufficient 
attention  to  this  aspect  and  it  foresees 
some  technical  and  economic  problems 
in  such  proposals  as  they  have  made. 
While  adhering  to  the  view  that  evi¬ 
dentiary  hearings  are  required  on  all 
aspects  of  this  proceeding,  Western 
Union  concurs  in  A.T.  &  T.’s  position  that 
11  GHz  should  be  reserved  for  intercity 
use  and  believes  that  the  possible  use  of 
frequencies  above  17  GHz  should  be 
considered  in  a  separate  proceeding. 

156.  EIA  asserts  that  the  use  of  11 
GHz  for  local  loops  would  eventually 
create  problems  for  intercity  systems 
entering  congested  areas,  but  until  such 
time  as  the  18-50  GHz  region  and  equip¬ 
ment  are  available,  sees  no  reason  why 
11  GHz  should  not  be  utilized  to  initiate 
metropolitan  distribution  systems  so  long 
as  they  are  coordinated  with  access  sys¬ 
tems.  NCTA  requests  the  Commission 
not  to  decide  upon  any  local  distribution 
means  which  would  exclude  eventual  use 
of  CATV  cable.  Southern  Pacific,  like 
most  of  the  applicants,  states  that  the 
new  carriers  should  have  flexibility  of 
choice  of  means,  including  interconnec¬ 
tion,  and  that  with  such  flexibility  local 
distribution  will  be  accomplished  some¬ 
how.  It  sees  problems  in  the  promiscuous 
use  of  11  GHz  and  suggests  that  the  use 
of  18-50  GHz  may  be  premature.  How¬ 
ever,  Southern  Pacific  urges  the  Com¬ 
mission  not  to  postpone  the  local 
distribution  question,  including  inter¬ 
connection  terms,  for  future  uncertainty 
and  perhaps  dispute.  It  requests  the 
Commission  to  set  forth  guidelines  and 
preliminary  outlines  of  local  distribution 
characteristics  at  this  time  for  further 
study  and  comment. 

3.  Conclusions 

157.  We  reaffirm  the  view  expressed  in 
the  Notice  (paragraph  67)  that  estab¬ 
lished  carriers  with  exchange  facilities 
should,  upon  request,  permit  intercon¬ 
nection  or  leased  channel  arrangements 
on  reasonable  terms  and  conditions  to  be 
negotiated  with  the  new  carriers,  and 
also  afford  their  customers  the  option  of 
obtaining  local  distribution  service  under 
reasonable  terms  set  forth  in  the  tariff 
schedules  of  the  local  carrier.  Moreover, 
as  there  stated,  “where  a  carrier  has 
monopoly  control  over  essential  facilities 
we  will  not  condone  any  policy  or  prac¬ 
tice  whereby  such  carrier  would  dis¬ 
criminate  in  favor  of  an  affiliated  car¬ 


rier  or  show  favoritism  among  competi¬ 
tors.”"  In  view  of  the  representations 
of  A.T.  &  T.  and  GT&E  in  this  proceed¬ 
ing,  upon  which  we  rely,  and  the  self- 
interest  of  other  independent  telephone 
companies  in  not  losing  potential  new 
business,  there  appears  to  be  no  need  to 
say  more  on  this  question  at  this  time. 
Should  any  future  problem  arise,  we  will 
act  expeditiously  to  take  such  measures 
as  are  necessary  and  appropriate  in  the 
public  interest  to  implement  and  enforce 
the  policies  and  objectives  of  this  deci¬ 
sion. 

158.  We  also  conclude  that  new  car¬ 
riers  should  have  the  option  of  con¬ 
structing  their  own  independent  local 
facilities  to  provide  end-to-end  service." 
However,  this  record  does  not  afford  an 
adequate  basis  for  any  determination  as 
to  what  radiofrequencies  should  be  made 
available  for  use  in  this  conjunction.  An 
allocation  of  frequencies  above  11  GHz 
might  be  inappropriate  prior  to  the 
World  Administrative  Radio  Conference 
for  Space  Telecommunications  (Geneva, 
June-July,  1971).  Moreover,  the  parties 
to  this  proceeding  are  those  primarily 
interested  in  Issues  A  and  B,  and  other 
entities  who  may  have  an  interest  in 
frequency  allocations  above  11  GHz  have 
not  participated.  We  recognize  that  Dat¬ 
ran  has  discussed  and  supported  its  11 
GHz  proposal  at  some  length,  and  other 
parties  have  addressed  this  question, 
though  not  in  any  depth.  Since  Datran 
has  not  yet  applied  for  any  11  GHz  intra¬ 
city  facilities,  there  would  appear  to  be 
time  to  conduct  further  proceedings  be¬ 
fore  any  decision  on  the  use  of  such  fre¬ 
quencies  is  necessary. 

159.  Accordingly,  we  have  decided  to 
issue  a  further  notice  of  proposed  rule 
making  on  MCI’s  proposal  to  allocate 
the  frequencies  38.6-40  GHz  for  a  local 
carrier  distribution  service,  and  to  in¬ 
clude  comparative  consideration  of  fre¬ 
quencies  in  the  other  regions  of  the 
spectrum  that  have  been  suggested  (11 
GHz,  18  GHz,  30  GHz,  and  50  GHz). 
We  do  not  foreclose  the  contention,  made 
by  some  parties  here,  that  more  than  one 
frequency  allocation  might  be  appropri¬ 
ate,  at  least  temporarily,  or  counterpro¬ 
posals  as  to  possible  alternative  alloca¬ 
tions.  We  will  issue  the  further  notice 
as  soon  as  possible,  and  expedite  the  fur¬ 
ther  proceedings  on  this  question.  For, 
we  realize  that  this  aspect  should  be  re¬ 
solved  at  an  early  date  so  that  those  au¬ 
thorized  entrants  contemplating  local 
construction  can  plan  and  build  such 
facilities  without  delay  to  the  inaugura¬ 
tion  of  the  system. 


M  See,  e.g..  Report  and  Order  in  Docket  No. 
16778,  12  FCC  2d  841,  846  (1968);  Final  Re¬ 
port.  and  Order  in  Docket  No.  18509  ,  21  FCC 
2d  307,  324-325  (1970);  The  Western  Union 
Telegraph  Co.  v.  United  States,  217  F.  2d  579 
(C.A.  2,  1954). 

*  By  this  we  do  not  mean  to  preclude  the 
use  of  CATV  systems,  If  satisfactory  arrange¬ 
ments  can  be  worked  out  between  the  CATV 
operator  and  the  specialized  carrier,  and  sub¬ 
ject  to  any  regulation  required  by  title  II 
of  the  Communications  Act  and/or  Commis¬ 
sion  rules. 


III.  Miscellaneous 

160.  In  light  of  the  foregoing,  we  con¬ 
clude  that  the  public  interest,  conven¬ 
ience  and  necessity  would  be  served  by 
adoption  of  the  policies  set  forth  above 
and  the  rules  contained  in  Appendix  E 
hereto,  effective  July  15,  1971.  Authority 
for  the  policies  and  rules  adopted  herein 
is  contained  in  sections  1,  2(a) ,  4  (i)  and 
(j),  201,  202,  214,  218,  301,  303,  307-309, 
and  403  of  the  Communications  Act.  We 
also  conclude  that  further  proceedings 
are  necessary  for  a  resolution  of  Issues  D 
and  E  herein,  and  will  retain  full  juris¬ 
diction  over  those  aspects  of  this 
proceeding. 

161.  Our  order  released  on  July  17, 
1970,  herein  (24  FCC  2d  318,  350)  ex¬ 
tended  the  time  for  filing  petitions  to 
deny  and  other  pleadings  with  respect 
to  then  pending  and  new  applications  by 
specialized  carriers,  which  pleadings 
were  not  due  as  of  July  17, 1970,  to  a  date 
to  be  specified  by  further  order.  We  will 
provide  that  such  pleadings  are  due 
about  30  days  after  publication  of  this 
First  Report  and  Order  in  the  Federal 
Register,  i.e.,  on  July  15,  1971.  There¬ 
after,  the  normal  filing  times  specified  in 
the  Commission’s  rules  will  apply  to  any 
responsive  or  new  pleadings.  Such  plead¬ 
ings  should  address  questions  not  dis¬ 
posed  of  in  this  proceeding. 

IV.  Order 

162.  Accordingly,  it  is  ordered,  That: 

a.  The  policies  set  forth  herein  and  the 
rules  contained  in  Appendix  E  hereto 
are  adopted,  effective  July  15,  1971. 

b.  Petitions  to  deny  and  other  plead¬ 
ings  with  respect  to  the  applications 
listed  in  Appendix  A  hereto,  which  were 
not  due  as  of  July  17,  1970,  shall  be  filed 
on  or  before  July  15,  1971. 

c.  This  proceeding  is  terminated  only 
with  respect  to  Issues  A,  B,  and  C,  and 
the  Commission  retains  full  jurisdiction 
over  Issues  D  and  E. 

(Secs.  1,  2,  4,  201,  202,  214,  218,  301,  303, 
307-309,  403,  48  Stat.,  as  amended,  1064,  1066, 
1070,  1075,  1077,  1081,  1082,  1083,  1084,  1085, 
1094;  47  U.S.C.  151,  152,  154,  201,  202,  214, 
218,  301,303,  307-309,403) 

Adopted:  May  25, 1971. 

Released:  June  3, 1971. 

Federal  Communications 

Commission,' " 

r seal]  Ben  F.Waple, 

Secretary. 

Appendix  E 

Part  21  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  In  §  21.1,  the  following  definition  is 
added  in  appropriate  alphabetical  order: 

§  21.1  Definitions. 

*  •  •  •  * 

Periscope  antenna  system.  An  antenna 
system  which  involves  the  use  of  a  pas¬ 
sive  reflector  to  deflect  the  radiation  of  a 


"  Concurring  statement  of  Commissioner 
Robert  E.  Lee  filed  as  part  of  the  original 
document. 
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directional  antenna  from  a  vertical  or 
near-vertical  beam  to  a  horizontal  or 
near-horizontal  beam. 

*  •  *  *  *  * 

§21.100  [Amended] 

2.  In  §  21.100,  paragraph  (a)  is  amend¬ 
ed  by  deleting  the  last  sentence  begin¬ 
ning  with  the  words  “Frequency  diversity 
transmission  *  *  *”  New  paragraphs  (c), 
td » ,  and  <e)  are  added  to  read  as  follows: 

(c)  Frequency  diversity  transmission 
will  not  be  authorized  in  these  services  in 
the  absence  of  a  factual  showing  that  the 
required  communications  cannot  prac¬ 
tically  be  achieved  by  other  means. 
Where  frequency  diversity  is  deemed  to 
be  justified  on  a  protection  channel  basis, 
it  shall  be  limited  to  one  protection  chan¬ 
nel  for  the  band  3,700-4,200  MHz,  one 
protection  channel  for  the  band  5,925- 
6,425  MHz,  and  a  ratio  of  one  protection 
channel  for  three  working  channels 
for  the  band  10,700-11,700  MHz.  In  the 
bands  3,700-4,200  MHz  and  5,925-6,425 
MHz  no  frequency  diversity  protection 
channel  will  be  authorized  unless  there 
is  a  minimum  of  three  working  channels. 

(d)  All  applicants  for  regular  author¬ 
ization  in  the  Point-to-Point  Microwave 
Radio  and  Local  Television  Transmis¬ 
sion  Services  shall,  before  filing  an  ap¬ 
plication,  coordinate  proposed  frequency 
usage  (including  relevant  technical  de¬ 
tails)  with  existing  users  in  the  area  and 
other  applicants  with  previously  filed  ap¬ 
plications,  whose  facilities  could  affect 
or  be  affected  by  the  new  proposal  in 
terms  of  frequency  interference  or  re¬ 
stricted  ultimate  system  capacity.  All 
applicants,  permittees  and  licensees  shall 
cooperate  fully  and  make  reasonable 
efforts  to  resolve  technical  problems  and 
conflicts  that  inhibit  the  most  effective 
and  efficient  use  of  the  radio  spectrum. 
Applicants  should  make  every  reason¬ 
able  effort  to  avoid  blocking  the  growth 
of  systems  that  are  likely  to  need  addi¬ 
tional  capacity  in  the  foreseeable  future. 
The  applicant  shall  identify  in  the  appli¬ 
cation  all  entities  with  which  the  tech¬ 
nical  proposal  was  coordinated.  In  the 
event  that  technical  problems  are  not 
resolved  or  if  the  existing  licensee,  per¬ 
mittee  or  applicant  does  not  respond  to 
coordination  efforts  within  a  reasonable 
time,  an  explanation  shall  be  submitted 
with  the  application. 

(e)  Where  frequency  conflicts  arise 
between  co-pending  applications  in  the 
Point-to-Point  Microwave  Radio  and 
Local  Television  Transmission  Services, 
it  shall  be  the  obligation  of  the  later  fil¬ 
ing  applicant  to  amend  his  application  to 
remove  the  conflict,  unless  he  can  make  a 
showing  that  the  conflict  cannot  be  rea¬ 
sonably  eliminated.  Where  a  frequency 
conflict  is  not  resolved  and  no  showing 
is  submitted  as  to  why  the  conflict  can¬ 
not  be  resolved,  the  Commission  may 
grant  the  first  filed  application  and  dis¬ 
miss  the  later  filed  application (s)  after 


giving  the  later  filing  applicant (s)  30 
days  to  respond  to  the  proposed  action. 

3.  Section  21.108  is  revised  to  read  as 
follows: 

§  21.108  Directional  antenna*. 

(a)  Unless  otherwise  authorized  upon 
specific  request  by  the  applicant,  each 
station  authorized  under  the  rules  of 
this  part,  other  than  base,  mobile  and 
auxiliary  test  stations  operating  in  the 
Domestic  Public  Land  Mobile  Radio  Serv¬ 
ice,  shall  employ  a  directional  antenna 
adjusted  with  the  center  of  the  major 
lobe  of  radiation  in  the  horizontal  plane 
directed  toward  the  receiving  station 
with  which  it  communicates:  Provided, 
however.  Where  a  station  communicates 
with  more  than  one  point,  a  multi-  or 
omnidirectional  antenna  may  be  author¬ 
ized  if  necessary.  New  periscope  antenna 
systems  will  not,  under  ordinary  circum¬ 
stances,  be  authorized. 

(b)  Stations  operating  below  2,500 
MHz  (other  than  base,  mobile  and  aux¬ 
iliary  test  stations  in  the  Domestic  Pub¬ 
lic  Land  Mobile  Radio  Service)  which 
are  required  to  use  directional  antennas 
shall  employ  antennas  meeting  the 
standards  indicated  below.  (Maximum 
beam  width  is  for  the  major  lobe  of  radi¬ 
ation  measured  at  the  half  power  points. 
Suppression  is  the  minimum  attenuation 
required  for  any  secondary  lobe  signal 
and  is  referenced  to  the  maximum  signal 
in  the  main  lobe.) 


Frequency  range 

Maximum 

Suppres- 

beam  width 

sion 

80° 

10  dB 
13  dB 

500  to  1,500  MHz 

20° 

..500  to  2,500  MHz  _ 

12° 

13  dB 

(c)  Fixed  stations  (other  than  tem¬ 
porary  fixed)  operating  at  2,500  MHz  or 
higher  shall  employ  transmitting  an¬ 
tennas  meeting  performance  standard  A 
indicated  below,  except  that  in  areas  not 
subjected  to  frequency  congestion,  an¬ 
tennas  meeting  performance  standard  B 
may  be  used  subject  to  the  liability  set 
forth  in  §  21.109(c).  Additionally,  the 
main  lobe  of  each  antenna  shall  have 
minimum  power  gain  of  36  dB  over  a 
reference  half  wave  dipole  antenna.  The 
values  indicated  represent  the  suppres¬ 
sion  required  in  the  horizontal  plane, 
without  regard  for  the  polarization  plane 
of  intended  operation. 


Angle  from  center  line  of 
main  lobe 

Minimum  radiation 
suppression 

Standard  A  Standard  B 

5°  up  to.  not  including  10°  . 

25  dB 

20  dB 

10°  up  to,  not  including  15°. 

29  dB 

24  dB 

15°  up  to,  not  including  20°. 

33  dB 

28  dB 

20°  up  to,  not  including  30° 

36  dB 

32  dB 

30°  up  to,  not  including  100° 

42  dB 

35  dB 

100°  up  to,  including  180°. . . 

55  dB 

36  dB 

(d)  In  cases  where  passive  reflectors 
are  employed  in  conjunction  with  trans¬ 


mitting  antenna  systems,  the  foregoing 
paragraphs  of  this  section  also  shall  be 
applicable  thereto.  However,  in  such  in¬ 
stances,  the  center  of  the  major  lobe  of 
radiation  from  the  antenna  normally 
shall  be  directed  at  the  passive  reflector, 
and  the  center  of  the  major  lobe  of 
radiation  from  the  passive  reflector  di¬ 
rected  toward  the  receiving  station  with 
which  it  communicates. 

<e>  No  directional  transmitting  an¬ 
tenna  utilized  by  a  station  operating  in 
the  band  5925-6425  MHz  shall  be  aimed 
within  2°  of  the  geostationary  satellite 
orbit,  taking  into  account  atmospheric 
refraction.  However,  exception  may  be 
made  in  unusual  circumstances  upon 
a  showing  that  interference  to  satellite 
communications  is  not  likely  to  occur. 
[Methods  of  calculating  azimuths  to  be 
avoided  may  be  found  in:  CCIR  Report 
393  (Green  Books),  New  Delhi,  1970, 
and  in  “Radio-Relay  Antenna  Pointing 
for  Controlled  Interference  with  Geo¬ 
stationary  Satellites’’  by  C.  W.  Lundgren 
and  A.  S.  May,  Bell  System  Technical 
Journal,  Volume  48,  Number  10,  Decem¬ 
ber  1969.  The  first  reference  is  an 
approximate,  graphical  method  of  calcu¬ 
lation  while  the  second  is  suitable  for 
computer  calculation.] 

4.  Section  21.109  is  amended  by  add¬ 
ing  new  paragraph  (c)  to  read  as 
follows: 

§21.109  Antenna,  tower,  and  transmit¬ 
ting  systems  rlianges. 

*  *  *  *  * 

<c>  The  Commission  may  require  the 
replacement,  at  the  licensee’s  expense, 
of  any  antenna  or  periscope  antenna 
system  of  a  permament  fixed  station 
operating  at  2500  MHz  or  higher  which 
does  not  meet  performance  Standard  A 
specified  in  §  21.108(c),  upon  a  show¬ 
ing  that  said  antenna  causes  or  is  likely 
to  cause  interference  to  (or  receive  in¬ 
terference  from)  any  other  authorized 
or  proposed  station  whereas  an  antenna 
meeting  performance  Standard  A  is  not 
likely  to  involve  such  interference. 

5.  Section  21.709  is  amended  by  add¬ 
ing  new  paragraph  (c)  to  read  as 
follows: 

§  21.709  Renewal  of  station  license. 

♦  *  *  *  * 

<c)  Any  application  for  renewal  of 
license,  for  a  term  commencing  January 
1,  1975,  or  after,  involving  facilities 
utilizing  frequency  diversity  must  con¬ 
tain  a  statement  showing  compliance 
with  121.100(c)  or  the  exceptions  rec¬ 
ognized  in  paragraph  141  of  the  “First 
Report  and  Order’’  in  Docket  No.  18920 
(FCC  71-547).  If  not  in  compliance,  a 
complete  statement  with  the  reasons 
therefore  shall  be  submitted. 

[FR  Doc.71-7861  Filed  6-8-71;8:45  am] 
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